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RESOLUTION - WILLESDEN PFI

Summary 

Due to introduction of Composite Trader Accounting and other variations since the original agreement in December 2002, the ProjectCo requires tPCT to sign Supplemental Agreement relating to Project Agreement and agree a lease over certain areas of the site.

The resolution is required to authorise the Chief Executive and any of the Authorised Directors to execute and sign the Variation Documents and lease. 

Note: Due to the large volume of documents referred in the Resolution, they have not been attached. The documents can be available from Director of Finance. However, letter from the Lawyers setting out the risks involved have been attached to the Resolution.  

	Recommendation: Members are asked to pass the Resolution
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This paper aims to promote the following values of the PCT:

Put the patient at the centre   
(
Be a good employer


(
Be a trusted partner
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Be innovative
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Be accessible
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BRENT TEACHING PRIMARY CARE TRUST


WILLESDEN GENERAL HOSPITAL PFI PROJECT


1 Purpose


1.1
The purpose of this paper is to seek authority from the PCT Board to delegate authority to the PCT Chair and the Chief Executive (or other specified Directors) to execute the legal documents referred to below in order to conclude the amendments and variations to the terms of arrangements agreed between the PCT and Willcare (MIM) Limited ("Project Co") in relation to amendments to the Project Agreement entered into between the PCT and Project Co on 6 December 2002, for the design, financing, construction, commissioning and maintenance of, and the provision of certain services in connection with, the Willesden Centre for Health and Care on part of the site of the Willesden General Hospital (the "Project"). 


1.2
To authorise the giving, execution and/or entering into (as the case may be) of any notices, acknowledgements, certificates and other ancillary documents relating to or connected with the Variation Documents, together with any other communications required or permitted by the PCT under any Variation Document as defined below (the "Ancillary Variation Documents") and to take any such action as is deemed necessary to effect the matters and transactions discussed in these Minutes.


1.3
To authorise, confirm, approve and provide consent in relation to all matters as set out in the draft SAPA provided herewith (the “Draft SAPA”) including but not limited to all amendments, modifications and/or variations to any Funding Agreements (as defined in the Project Agreement) and/or Ancillary Document (as defined in the Project Agreement) resulting from the amendments, modifications and variations contained in the Draft SAPA and the amendment and addition to the Senior Funders Agreements as set out in the ARAs (as defined in the Draft SAPA).  


2 Documents to be considered


The documents to be considered by the PCT include: 


2.1 a supplemental agreement relating to the Project Agreement (the "SAPA"), between the PCT and Project Co, whereby, among other things, the parties thereto agree that Project Co will undertake certain Variations (as defined in the Project Agreement), Project Co will adopt Composite Trader Accounting (as defined in the Project Agreement) and the Annual Service Payment (as defined in the Project Agreement) shall be adjusted; and 


2.2 a lease between the PCT and Project Co over certain areas of the Site (as defined in the Project Agreement"); 


(together the "Variation Documents").


3 Vires


3.1 The Directors of the PCT are each required to confirm that they have disclosed any pecuniary interests in those transactions contemplated by those documents set out in paragraph 1 and 2 above.


3.2 The PCT Board are invited to note that the PCT has power to do anything which appear to it to be necessary or expedient for the purpose of or in connection with the discharge of its functions, including an express power to acquire and dispose of land (including property on lease) and to enter into such contracts as seem to it to be appropriate.


3.3 The PCT remains under an obligation to carry out its functions effectively, efficiently and economically and also has an obligation to comply with its:


3.3.1 statutory duties;


3.3.2 Standing Orders and Standing Financial Instructions dated July 2004; and


3.3.3 Scheme of Delegation and Reservation of Powers to the Board dated July 2004,


(together the "Administrative Documents").


3.4 The PCT Board is asked to:


3.4.1 consider the terms of the documents referred to in paragraph 2 above and their effect;


3.4.2 consider the rights and obligations of the PCT pursuant to the documents referred to in paragraph 2 above;


3.4.3 consider any limits or restrictions on the PCT’s powers; 


3.4.4 consider any limits or restrictions on the ability of any of the Directors of the PCT to exercise any of the PCT’s powers; and


3.4.5 consider whether it has complied with the provisions of the Administrative Documents in respect of the constitutional arrangements of this Board Meeting, including (but not limited to) the provisions relating to timings, notices and quorum.


4 Drafts


4.1 The latest drafts of the Variation Documents were produced to the meeting. 


4.2 It was explained that these documents were the subject of final negotiations, however it was noted that in respect of all major terms these negotiations were near finalisation.


4.3 The terms of the Variation Documents in their current form were considered and the Directors concluded that it was in the best interests of the PCT for it to enter into the Variation Documents and to perform its obligations thereunder, as updated to reflect the final state of negotiations and further changes which may be appropriate. 


5 Resolutions


IT WAS DULY RESOLVED THAT:


5.1 the terms of the transactions contemplated in the Variation Documents and Ancillary Variation Documents, and the terms thereof, which the PCT is expressed to be a party are in the best interest of the PCT and that they be and are hereby approved in accordance with the Administrative Documents (with such amendments as are made in accordance with paragraph 5.3 below);


5.2 the execution, delivery and performance by the PCT of the Variation Documents and Ancillary Variation Documents do not and will not violate, breach or result in a contravention of any obligations which are binding upon it or its assets;


5.3 the authorisation, approvals and consents required under the Draft SAPA are provided;


5.4 the Chair, the Chief Executive, the Finance Director, and any non-executive Director will have full authority and all the powers of the Trust and the Trust Board (the "Authorised Directors"):


5.4.1 to conclude and finalise the final negotiations and agree and approve any amendments, modifications and/or variations to the Variation Documents and Ancillary Variation Documents subsequent to the holding of this meeting; 


5.4.2 to approve any amendment to and (subject as mentioned below) settle the terms of the Variation Documents and Ancillary Variation Documents; 


5.4.3 generally to do all such acts on behalf of the PCT in connection with the Project as they shall think fit;


and that the Authorised Directors be instructed to report to the Board the outcome of their negotiations and actions taken leading to the execution of the Variation Documents and Ancillary Variation Documents;


5.5 the Chief Executive and any of the other Authorised Directors be and are hereby authorised to execute, sign, amend, modify, vary, issue, certify, deliver or otherwise deal with the Variation Documents and Ancillary Variation Documents approved by the Authorised Directors and any other document reasonably necessary or desirable in connection with the Project to which the PCT is a party on behalf of the Trust and to arrange for the seal of the Trust to be affixed to such documents in accordance with the PCT's Trust's Standing Orders; and  [NB: John Chave to confirm whether these are the correct titles of these people and they are so authorised and that this is the correct document under which is authorisation is required; and 


5.6 the PCT perform all of its obligations under and in accordance with the terms of the Variation Documents and Ancillary Variation Documents.
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20 May 2005


		Mr David Cox


Project Director


Kensington & Chelsea Primary Care Trust


Estates and Facilities Shared Service


St Charles Hospital


Exmoor Street


LONDON


W10 6DZ


BY POST AND E-MAIL:  david.cox@kc-pct.nhs.uk





Dear David


Willesden PFI – Composite Trader and Variations


You asked me to drop you a short note setting out the risks involved to the Trust in adopting composite trader and the variations to the facility carried out during the construction phase.  


The risks to the Trust are in fact very limited.  First, as far as composite trader is concerned, the tax treatment of the scheme is of course a matter for Project Co.  Project Co is giving the Trust the benefit of a reduction in unitary charge, on the basis that the tax treatment of the scheme will be different from that originally intended (in basic terms, composite trader accounting allows the expenditure undertaken by Willcare to be treated as a business expense, rather than a capital investment).  Willcare has sought assurance from the Inland Revenue that the composite trader tax treatment will be permissible in this case, but it is difficult to say what will happen in tax terms for the rest of the project period.  Willcare have not asked the Trust to take any risk on any changes in future tax treatment.  


Composite trader accounting requires certain changes to the Project Agreement.  Basically, in order for the accounting treatment to succeed, Willcare must not have any legal property interest in the facility.  Originally, the Project Agreement envisaged that Willcare would be granted a lease of the facility once the construction was finished.  Under composite trader, instead Willcare takes a "licence" – this is really just a contractual right to go on to the facility and perform the services.  In theory, a licence is inferior to a lease in terms of protection.  In practice, however, there will be little difference.  There is no risk to the Trust in granting a licence rather than a lease.  


There is an exception to the change from lease to licence.  The Trust is granting Willcare a lease of the retail areas as had originally been intended.  There is no material change to the terms of this lease from those set out in the original Project Agreement.  We understand that the granting of this limited lease does not affect the composite trader treatment.  


So far as the variations are concerned, these have all been put into effect, and the financial consequences agreed.  I understand that the Trust had partially paid for the cost of these variations, and there will be an increase in the unitary charge to make up the difference.  Since the variations have already been put into effect, there is really no additional risk to the Trust.  


The changes to the Project Agreement are set out in a Deed of Variation.   In this Deed the Trust is not entering into any significant new obligations, it is simply agreeing to the relevant changes.  There is one area where the Trust position is potentially affected – Willcare want to put a clause in the Deed of Variation saying that it will have no additional liability to the Trust arising from the variations.  The precise wording of this provision has yet to be agreed – originally Willcare wanted a very broad waiver, and I rejected this proposition on the Trust's behalf.  The Trust, however, could consider a position whereby it agreed that it would not use the variations as the basis for arguing that, for example, Willcare was in breach of the Project Agreement.  I will consult you as to the outcome of this discussion when I receive a revised proposition from Willcare's lawyers.  


I understand that the Trust has now asked for the financial model to be audited.  Obviously I cannot advise the Trust on whether these changes make good sense from a financial point of view.  If, however, the Trust can satisfy itself that they do, then I would have no hesitation in advising you to enter into the Deed of Variation.  


Please do come back to me if you require any further input.


Best regards.


Yours sincerely


John Chave





