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Access to health records policy
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and the Human Rights Act 1998
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ACCESS TO HEALTH RECORDS POLICY

1. Introduction

1.1 Individuals have a right to apply for access to health information held about them and, in some cases, information held about other people. 
1.2 The main legislative measures that give rights of access to health records include: 

· The Data Protection Act 1998 - rights for living individuals to access their own records. The right can also be exercised by an authorised representative on the individual’s behalf. 

· The Access to Health Records Act 1990 - rights of access to deceased patient health records by specified persons. 

· The Medical Reports Act 1988 - right for individuals to have access to reports, relating to themselves, provided by medical practitioners for employment or insurance purposes.
2. The Data Protection Act and health records
2.1 The Data Protection Act 1998 regulates the processing, including the disclosure, of information about identifiable living individuals. Subject to specified exemptions the Act requires data controllers (including NHS organisations) to comply with the eight “data protection principle” set out in Schedule 1, Part 1 of the Act. 

2.2 The Information Commissioners Office (ICO) is the UK‟s independent public body that is responsible for governing Data Protection compliance: www.ico.gov.uk/ 
2.3 The Data Protection Act gives individuals (known as data subjects), or their authorised representative, the right to apply to see certain personal data held about them, including health records. These rights are known as “subject access rights”, and are contained in sections 7, 8 and 9 of the Act. 

2.4 Data Protection legislation defines a health record as a record consisting of information about the physical or mental health or condition of an identifiable individual made by or on behalf of a health professional in connection with the care of that individual. 

2.5 A health record can be recorded in computerised or manual form or in a mixture of both. It may include such things as; hand-written clinical notes, letters to and from other health professionals, laboratory reports, radiographs and other imaging records e.g. X-rays and not just X-ray reports, printouts from monitoring equipment, photographs, videos and tape-recordings of telephone conversations. 

2.6 Data Protection legislation is not confined to health records held for National Health Service purposes. It applies equally to all relevant records relating to living individuals; this includes the private health sector and health professionals‟ private practice records. 

3. Responsibilities

3.1 The Board of the PCT has a duty to ensure that the requirements of the Data Protection Act 1998 are upheld.

3.2 The Chief Executive is responsible for the implementation of this policy.

3.3 The Caldicott Guardian of the PCT (Director of Public Health) is responsible for ensuring that the PCT is compliant with the confidentiality requirements of the Data Protection Act.

3.4 The relevant healthcare professional is responsible for reviewing and providing clinical advice on the content of medical records requested

3.5 The Corporate Affairs team is responsible for administering requests for access to health records.

3.6 Heads of Service, Managers and relevant healthcare professionals are responsible for ensuring that information is disclosable under the requirements of the Data Protection Act, and for ensuring that records are provided in a timely fashion to the Corporate Affairs team.
4. Principles Relating to Rights of Access

4.1 Under the Data Protection Act 1998, any living person who is the subject of personal information held and processed by the PCT, has a right of access to that information.

4.2 An individual does not have the right to access information recorded about someone else, unless they are an authorised representative, have parental responsibility, or are acting on behalf of the deceased.

4.3 The PCT is not required to respond to requests for accessing health records, unless it is provided with sufficient details to enable the location of information, and to satisfy itself as to the identity of the individual making the request.

5. Requests for Access to Records

5.1 Requests for Access to Records Made by a Patient Representative

5.1.1 A patient can authorise a representative to access their health records on their behalf. This must be done in writing, with confirmation of the representative’s identity and relationship to the patient. The individual concerned must give consent to the release of their information. See 6.4 below.
5.1.2 Representatives able to provide evidence that they are acting under power of attorney will be granted access to the health records of the patient.

5.2.3 Where a patient who is physically or mentally disabled and unable to provide written consent for a representative to seek access on their behalf, the PCT will give the patient as much assistance as possible, in order to ascertain whether consent has been granted by other means.

5.2 Parental Responsibility

5.2.1 Parents, or those with parental responsibility, will generally have the right to apply for access to a child’s health record.

5.2.2 Parental responsibility is defined in the Children’s Act 1989 as ‘all the rights, duties, powers, responsibilities and authority which by law a parent of a child has in relation to the child and his property’. If you are in any doubt about the level of parental responsibility (for example the parents are divorced) please contact the Corporate Affairs team for legal advice.

5.2.3 In practice, parental responsibilities would include:

Safeguarding a child’s health, development and welfare

Financially supporting the child

Maintaining direct and regular contact with the child

5.2.4 Where a child is considered capable of making decisions about his/her medical treatment, the consent of the child must be sought before a person with parental responsibility can be given access to the child’s health records.

5.2.5 Where, in the view of the health professional, the child is not capable of

understanding the application for access to records, the PCT is entitled to deny access as being against the best interests of the patient.

5.2.6 Legally, young people aged 16 and 17 are regarded to be adults for the

purposes of consent to treatment and the right to confidentiality. As such, if a patient of this age wishes a health professional to keep any aspect of treatment confidential, this wish should be respected.

5.2.7 Children under the age of 16 who have the capacity and understanding

to take decisions about their own treatment are also entitled to decide whether personal information may be disclosed. Case law has established that such a child identified in Fraser Guidelines (previously known as ‘Gillick Competent’), i.e. where a child is under 16 but has sufficient understanding in relation to the proposed treatment to give, or withhold consent, consent or refusal should be respected. However, good practice dictates that the child should be encouraged to involve parents or those with parental responsibility in their treatment.

5.3 Third Party Disclosure

5.3.1 Where records contain information that relates to an identifiable third

party, that information may not be released unless:

The third party is a health professional who has compiled or contributed to the health records, or who has been involved in the care of the patient.

The third party, who is not a health professional, gives their consent to the disclosure of that information.
It is reasonable to dispense with the third party’s consent (taking into account the duty of confidentiality owed to the other individual, any steps taken to seek his/her consent, whether he/she is capable of giving consent and whether consent has been expressly refused).
5.4 Health Records Relating to the Deceased

5.4.1 Applications for access to health records of the deceased are made under the Access to Health Records Act 1990.

5.4.2 Records made after 1 November 1991 can be made available to a patient representative, executor or administrator.

5.4.3 Claimants of compensation are entitled only to access information specifically relating to the claim.

5.5 Patients Living Abroad

5.5.1 Under the Data Protection Act 1998, former patients now living outside

of the United Kingdom have the same rights to apply for access to their UK health records.

5.5.2 A request for access to health records will be treated in the same way as a request made from within the UK.

6. Application for Access to Health Records

6.1 Receiving an access request under the DPA 
Applications for access to health records must be made in writing using Appendix 2. 
6.2 Applications should be directed to the Corporate Affairs team
6.3 Applications must be signed and dated by the applicant.

6.4 Where an application is made on behalf of an individual, an authorisation letter must accompany the written application. The letter should state “I hereby authorise NHS Brent to release any information they may hold relating to me to…………………… …….. (enter the name of the person acting on your behalf) to whom I have given my consent to act on my behalf. The letter must be dated with a signature.

6.5 The application must clearly identify the patient in question, and the records required, including the following details:

Full name – including previous names

Address – including previous address(es)

NHS number (if available)

Dates of health records required

6.6 The procedure for processing requests for access to records is outlined at Appendix 1.

6.7 The PCT has the right to check with the applicant if they require access to their entire health record, and confirm what material the applicant requires prior to processing the request. This will decrease the cost of copying for the applicant. However, disclosure is optional, as the applicant does not have to provide a reason for applying for access to health records.

6.8 To avoid multiple requests for information, the Head of Service/Manager or healthcare professional holding the requested record, will ensure that all sources of information are searched for data relating to the request, including manual and computerised records.

6.9 Where a request for access to records has previously been complied with, the PCT is not obliged to respond to a subsequent identical or similar request unless a reasonable interval has elapsed since the previous request.

7. Duty to consult on a Valid Application for Access to Records
7.1 On receipt of a valid application for access to records, the PCT has a

duty to consult the relevant Head of Service/Manager on issues relating

to disclosure of information:

To confirm that the applicant is of an age and capacity to understand the nature of the application

To take a decision regarding the withholding of access to all or part of a health record

To provide assistance where records may need to be explained to the applicant

7.2 The Head of Service/Manager is responsible for providing confirmation that records are disclosable, or that access should be denied, to the Corporate Affairs team 
7.3 Where a number of health professionals have equal rights in maintaining health records for the applicant, the PCT Caldicott Guardian, Medical Director or Chief Executive has responsibility for designating the responsible health professional for any one request.

7.4 Please refer to guidance provided in the Safeguarding Children

Policy regarding court or legal requests for information.

8. Fees to Access and Copy Health Records
8.1 Under the Data Protection Act 1998 (Fees and Miscellaneous Provisions) Regulations 2001, a patient can be charged to view their health records, or to be provided with a copy of them.

8.2 Maximum charges will include postage and packaging costs, and are intended to cover the reasonable administrative costs of disclosure. Charges for access requests should not be made for financial gain.

8.3 To provide copies of patient health records, the maximum costs are as

follows:

Health records held on computer – a maximum charge of £10

Health records held both on computer and manually – a maximum

charge of £50

Health records held manually – a maximum charge of £50

8.4 If patients wish to view their health records (where no copy is required), access is free if the records have been added to within the last 40

days. Otherwise, a maximum charge of £10 is recommended.

8.5 If a patient wishes to view their records and subsequently makes a request for copies, the patient will be charged as per one access request, to a maximum of £50.

9. Times of Disclosure
9.1 The PCT will respond to requests for access to records within the timescales outlined in the Data Protection Act 1998.

9.2 When the PCT has decided to charge a fee for access to records, it will inform the applicant that a fee is payable and the amount requested. The PCT is not required to provide the information requested until such time as the fee has been paid. Responses to requests for access must be made within 40 days (21 days for deceased people's records that have entries in them less than 40 days preceeding date of request for access) of the date of receipt of the request and/or the fee payable. In exceptional circumstances if it is not possible to comply with this period, the applicant should be informed.
10. Denial of Access
10.1 Access to all or part of a health record will be denied if:

In the opinion of the relevant health professional, the information to be disclosed would be likely to cause serious harm to the physical or mental health of the applicant or any other person

Where the record relates to, or has been provided by, an identifiable third party, unless the third party has consented to disclosure

10.2 In addition, the Data Protection (Subject Access Modification) (Health)

Order states that access may be denied in circumstances where:

The granting of access to a patient representative would disclose information provided by the patient, in the expectation that it would not be disclosed to the person making the request

The granting of access would disclose information obtained as a result of any examination or investigation to which the patient consented, in the expectation that the information would not be so disclosed to another individual

The patient has expressly indicated that such information should not be disclosed to another individual

10.3 Notification of refusal to grant access will be given as soon as possible, in writing. The PCT will record the reason for this decision, and will also fully explain the reason to the applicant.
11 Access to medical reports
11.1 Legislation
The Access to Medical Reports Act 1988 governs access to medical reports made by a patient’s normal clinician for insurance or employment purposes. 
11.2  Process for dealing with request for medical reports
Any request for medical reports should be directed to the Corporate Affairs team who will seek legal advice.  Specific provision is made in the Access to Medical Reports Act 1988 for a patient’s medical practitioner to supply a third party, such as an employer or an insurance company with a medical report about the patient.  

The Act only applies to a report prepared by the medical practitioner who usually looks after the clinical care of the person. Reports prepared by other medical practitioners, such as those contracted by the employer or insurance company are not covered by the Act. Reports prepared by such medical practitioners are covered by the Data Protection Act 1998. A medical practitioner may make a reasonable charge for supplying the patient with a copy of the report. 

11.3 Patient consent

The medical practitioner must seek the patient’s consent before he or she supplies the report to the person who applied for it. If the patient requests a copy of the report and access is refused to part of a report, the doctor cannot supply the full report to the employer without the patient’s consent.
11.4   Patient rights to see or amend report
The patient has the right to see the report, subject to certain safeguards, before it is supplied and to ask for any part that (s)he thinks incorrect to be amended. If a patient requests an amendment to a report, the medical practitioner should either amend the report accordingly, or, at the patient’s request, attach to the report a note of the patients views on the part of the report which the doctor is declining to amend. Patients should request amendments in writing.

11.5 Patient rights to request a copy of the report

Patients can be supplied with a copy of the report before it goes to the employer. They have to notify the medical practitioner of this wish. When a patient requests to see a copy of the report before it is supplied to the employer, the medical practitioner who wrote the report must comply with this (unless 21 days have passed since the patient has communicated with the doctor about making arrangements to see the report). A medical practitioner may make a reasonable charge for supplying the patient with a copy of the report. When a patient has been given access to the report, the report cannot be passed on to the employer without the patient’s consent. Doctors should keep copies of reports they supply for 6 months. A medical practitioner should provide a copy of a report supplied to an employer in the previous 6 months, if a patient requests it. There may be a reasonable charge for this. Medical practitioners are not required to give copies of reports to patients under certain, specific circumstances. The medical practitioner may refuse to give access to the report if it would reveal information about a third person, or if it would reveal the identity of a third person who had given the medical practitioner information about the patient for the report (unless the person has consented, or is a doctor). If access is refused to part of a report the doctor should tell the patient this.
12   Monitoring

The Information Governance Committee will monitor this process.

13.  References:

Data Protection Act 1998
Department of Health Access Guidance for Access to Health Records Requests February 2010 
The Medical Reports Act 1988 

Appendix 1 – Guidance to health records flowchart
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Appendix 2 – Request for health records form
REQUEST TO VIEW MEDICAL/HEALTH RECORDS UNDER THE TERMS OF THE DATA PROTECTION ACT 1998

Patient Name: 


(Please list any alternative surname under which your notes may be filed)

Address: 


(Please provide previous address if your address was different when the service was provided)

Postcode: 

Telephone Number: 


Sex: Male/Female     Date of birth: …../….. /..…………….
Please state the health professional group under which you are applying e.g. Podiatry, Physiotherapy etc, and, if possible the dates you were seen.

Professional Group(s): 


Dates Seen: 


Reason for application.  (You are not obliged to provide this information). 


I wish to apply for access to my own/my child’s/on behalf of an individual’s records under the terms of the Data Protection Act 1998 (delete as appropriate). If applying on behalf of an individual, please attach authorisation letter as in 6.4.
Name and address:  (In Capitals): 



Contact number and E-mail


Relationship to Patient:



Date: 



Please note the PCT can instigate a standard charge of £10.00 for providing this information, up to a maximum of £50.00.  Please sign in agreement to the terms.

Please make your cheque payable to: NHS Brent

Signature: 



PLEASE RETURN TO:

Corporate Affairs Team

NHS Brent

Wembley Centre for Health & Care

116 Chaplin Road, Wembley, Middlesex HA0 4UZ

FOR OFFICE USE ONLY Date Application Received: ……40 Days Response Period:  Y/N

Appendix 3 – Policy Assurance Form

Department: …………………………...

I have read and understood the above document and agree to abide by its content.

	Name
	Signature
	Date

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


Appendix 4 – Equality Impact Assessment 

To be completed and attached to any procedural document when submitted to the appropriate committee for consideration and approval. 
	DOCUMENT AUTHOR: Bridget  Pratt- Head of Corporate Affairs
	DIRECTORATE: Corporate Affairs & Governance

	NAME OF DOCUMENT/POLICY/STRATEGY/PROCEDURE

Access to health records policy

	NEW     √                 

EXISTING 
ASSOCIATED POLICIES, STRATEGIES OR PROCEDURES 
Records Management Strategy

Safeguarding Children Strategy

	DATE 10/03/10
	


Aim/Status

	[a] What is the aim/purpose of the policy/strategy/procedure?

To provide a clear policy, procedure and protocols for staff and patient.

	[b] Who is intended to benefit from this policy/strategy/procedure and in what way?

Staff and patients in NHS Brent leading to improved communication and an enhanced service

	[c] How have they been involved in the development of this policy/strategy/procedure?

Policy consulted on with key stakeholder and ratified by Governance Executive Management Team (GEMT)

	[d] How does it fit into the broader corporate aims?

The policy ties in with the corporate objectives of the Trust: 

CO6: Develop NHS Brent as a World Class Commissioning Organisation 

	[e] What outcomes are intended from this policy/strategy/procedure?

Improved quality of patient care

	[f] What resource implications are linked to this policy/strategy/procedure?

None


Impacts

	[a] what is the likely impact [whether intended or unintended, positive or negative] of the 

    initiative on individual users or on the public at large?

Raise staff awareness

	[b] Is there likely to be differential impact on any group? If yes, please state if this impact 

     may be adverse and give further details [e.g. which specific groups are affected, in 

     what way, and why you believe this to be the case]

No

	[i] Grounds of race, ethnicity, 

    colour, nationality or 

    national origin 
	Please tick box

 no
	 Please tick box

Adverse?         Please give 

                         further details 

	[ii] Grounds of sex or marital

     Status Women and Men
	no
	 Adverse?         Please give 

                    further details 

	[iii] Grounds of gender:

      Transgender or 

      Transsexual People
	 no 


	Adverse?         Please give 

                         further details 

	[iv] Grounds of religion or

      belief:

      Religious /faith or other 

      Groups with a recognised 

      belief system  
	no 


	 

Adverse?         Please give 

                         further details 

	[v]  Grounds of disability
	no            


	 Adverse?         Please give 

                         further details 

	[vi] Grounds of age:

      Older people, children

      and Young people                           
	no


	 Adverse?         Please give 

                         further details 

	[vii]   Grounds of sexual 

         orientation:

         Lesbian, gay, bisexual
	no               


	 Adverse?         Please give 

                         further details 

	[viii] Grounds of carers:

       Older relatives, children
	no                 


	Adverse?         Please give 

                         further details 

	[ix] Grounds of human rights

 
	no                 
	 Adverse?         Please give 

                        further details 

	Is the policy directly discriminatory?

     No  


	Is the policy indirectly discriminatory?

No

If you said yes, is this objectively justifiable or proportionate in meeting a legitimate aim

yes                             no 
	Is the policy intended to increase equality of opportunity by permitting positive action or action to redress disadvantage

No 

	If the policy is unlawfully discriminatory it must go to a full impact assessment (please 

Contact the Equality, Diversity & Human Rights Advisor – Human Resources Directorate)

	Persons conducting EqIA
	Shirley Parker

Nolan Victory

	Signed: 
	Date: 28th April 2010


Appendix 4 – Policy Ratification and Publication Template
	Policy Title (including version)
	Date

	Access to health records
	16th October 2009

	Reason for Submission (Please Tick)

	Scheduled Review

New Policy
√
□ Urgent Amendments
□
Other


□
(Please specify)








	Purpose of Policy

	To ensure staff and patients understand the process for accessing health records.  

	Supporting Evidence Please state list of reviewers/stakeholders and their job title (use a separate sheet if required) along with evidence of their participation in the review/creation of the policy.

	Medical Director, Deputy Director of Nursing & Clinical Standards, CEO, BCS Interim Head of Governance, Provider Risk Manager, Clinical Governance Lead, PALS team, Equality Advisor  Email evidence available on request

	New Policy:
(Please reference sources of Best Practice used, and list applicable legislation)

	DH, Legislation

	Reviewed/Amended Policy:
(Please provide full details of changes made, reference sources of Best Practice used, and list applicable legislation)

	New policy

	Policy Equality Impact assessed

	28th April 2010

	Policy Approval 

	Name:
	GEMT

	Signature:
	GEMT

	Date:


	10/3/10

	Policy Publication 

	Date policy is uploaded on the intranet via the Communications Department

	May 2010

	Policy to be  emailed to Heads of Services to discuss at team meetings and staff forums (specify date)

	May 2010

	Policy to be audited annually (Specify date of audit)

	Random audit annually


Pass to Corporate Affairs Team





Request for access to health records received 





Corporate Affairs Team to liaise with


applicant with regard to consent form completion, information, records required, fees 





Head of Service/


Manager/health care professional to begin gathering and processing information


requested 





Corporate Affairs Team to check that consent form is completed correctly and fee received








If incomplete 





If complete, 40 day timescale commences 








Return to sender with further guidance 








Process fee – forward cheque to finance department 








Head of Service/Manager/relevant healthcare professional lead to check health records – limit or deny access if:


The information may cause serious harm to the physical or mental health


or condition of the patient or any other person


Access would disclose information relating to or provided by a third person


who had not consented to disclose





Head of Service/Manager/healthcare professional to confirm release of records or denial of access and provide requested information to Corporate affairs team 








Corporate Affairs Team to arrange for relevant records to be copied and supply to applicant within 40 days or deny access as advised by Head of Service/


Manager/healthcare professional. 








Corporate Affairs Team to update Access to health records database
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