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To be read with:

Risk Management Strategy/Policy
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“The PCT incorporates and support the human rights of the individual as set out in the European Convention on Human Rights and the Human Rights Act 1998
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Policy for Obtaining Legal advice
1
INTRODUCTION
1.1 This document sets out the PCT’s approach to ensuring that legal advice is obtained from the best and most economical sources. This includes identifying and providing access to internal and external experts, ensuring there is no unnecessary recourse to costly legal advice where the appropriate information or expertise exists within the PCT. 
1.2 Lower legal advice costs have been negotiated following a procurement exercise – the Pan-NHS London Procurement Programme framework – which this PCT is part of. The key benefits are: 
· 20 – 60 minutes free advice on any issue (depending on firm used). 

· Discounted rates. 

· Further discounts for participating NHS organisations once their combined spend exceed pre-set thresholds. 

· Controls over who can access legal advice in NHS organisations. 

· An opportunity to widen the numbers of legal firms used for new instructions and benefit from 

· More cost-effective regional suppliers, compared to London-based firms. 

2
SCOPE
The policy applies to NHS Brent and Brent Community Services (BCS).  It applies to all circumstances where staff require legal advice on any issue connected with the business of the PCT. This policy should also be applied for instructing solicitors.
3
DUTIES AND RESPONSIBILITIES 
3.1 Executive Directors

Executive directors are the most senior managers in the PCT. They authorise all request for legal advice. Each Executive Director has also nominated their specific deputies as authorised users.
3.2  Head of Corporate Affairs

The Head of Corporate Affairs (HoCA) is responsible for acting as the “gatekeeper” to the solicitors and for monitoring all requests for advice to gain assurance that the request and the associated cost to the Trust is justified. 
3.3 Head of Chief Executive Office

The HoCEO ensures all monthly statements and invoices received from each solicitor is checked and signed by the relevant authorised user. The HoCEO also keeps a record of all statements and invoices received. The HoCEO will also authorise legal advice for the Non Executive Directors. In the absence of the HoCEO, the HoCA will provide cover.
3.4 Authorised Persons

The following Senior Responsible Officer (SRO) of the Trust can access legal advice and authorise other staff to request legal advice:
· Chief Executive

· Director of Finance and Performance
· Director of Strategic Commissioning

· Director of Primary Care Commissioning

· Director of Human Resources & Organisational Development

· Director of Public Health 
· Head of Corporate Affairs

· Head of Executive Office
· Deputy Director of Community Commissioning

· Deputy Director of Primary Care Commissioning

· Deputy Director of Joint Commissioning

· Deputy Director of Strategy & Planning

· Deputy Director of Partnership Commissioning

· Medical Director

· Designated Doctor for Safeguarding Children
· Designated Nurse for Safeguarding Children

· Senior Infection Control Nurse

· Deputy Director of Finance(NHS Brent)

· Deputy Director of Public Health

· HR Project Manager

· Chief Operating Officer (BCS)
· Interim Head of HR (BCS)

· Deputy Director of Finance & Performance (BCS)

· Assistant Director, Adult Care Pathways & Outpatient Services (BCS)
3.4 All Staff:

All staff, including temporary and agency staff, must comply with this procedure. In particular, staff are reminded that there may be no direct approach to external legal advisers without proper authorisation as described in 3.3 any contact or correspondence relating to matters of civil or criminal liability should be passed immediately to Head of Corporate Affairs. Failure to comply may result in disciplinary action being taken.  Where a member of staff has been authorised to make a direct approach to external legal advisers, they are individually responsible for ensuring that Head of Corporate Affairs is provided with information.
4
PROCEDURE FOR OBTAINING LEGAL ADVICE

4.1 How to log into the LPP framework website: 
Log in to http://www.lpp.nhs.uk/ enter your user name & password. Click on Professional Services, then Legal Services – suppliers and prices. A list of the top 3 cost effective suppliers is available from the corporate affairs team.
2. Decide which of the nine topics of legal advice applies and click on the link. 

3. Scroll to the foot of the page, and click on the link to the rate card for a list of solicitors and their charges. The same firm may charge different rates for different types of work. The rate cards are STRICTLY CONFIDENTIAL- do not pass this information on to anyone else. 
4.  Speak to the solicitor using the 20 – 60 minutes free advice option (depending on firm used).
5.  If more work is required, agree with your solicitor approximate amount of time to be charged. 

6. When the invoice comes in, check that it quotes an authorised user name and that the rate used and the amount of time spent matches that agreed. If not, challenge. 
4.4 Procedure for Instructing Solicitors (See flowchart at Appendix 1)
4.4.1 Authority needs to be obtained from the relevant authorised user
4.4.2 Instructions to the Trust’s solicitors to provide advice on behalf of the Trust should be carried out in writing (email will be acceptable but due consideration should be given to data protection issues). The instruction should include a request for an estimate of time and cost. 
4.4.3 For certain matters it may be possible to obtain legal advice quickly over the telephone using the 20 – 60 minutes free phone advice option (depending on firm used)..

4.4.4 To assist the Trust solicitors to provide comprehensive advice, where possible

include details of all relevant factors, provide or reference all relevant documentation

and outline specific issues on which advice is being sought.

4.4.5 Any guidance or advice given should ideally be given in writing. Careful

consideration needs to be given to the method of communication to ensure compliance with confidentiality and the rules around transmission of confidential material
4.4.6 The Solicitors will decide on whether a QC is required
4.2 When legal advice might be required
The purpose of obtaining legal advice is to ensure the activities of the Trust are lawful and to support staff who might be required to give evidence in relation to legal matters. Examples (not exclusive or exhaustive) include:

• Capacity, consent and treatment – adults and children.

• Corporate Governance and Public Law

• Clinical Governance and Healthcare Law, Health & Social Care Act, Prison Health,

Mental Health, other specialist services.

• Contract and Commercial Law

• Corporate finance, Projects and Partnership agreements

• Coroner’s court and Inquests.

• Criminal and civil liabilities, third party claims

• Employment law

• Equality and Human Rights Acts

• Health and Safety including Corporate Manslaughter

• Information governance - data protection, freedom of information, access to records

• Property transactions

4.3 Support / Expertise – Internal 

Expertise (designated officers) exists within NHS Brent and BCS on many of these and other matters, and this should be sought in the first instance. Only when this expertise is not sufficient due to the complexity of the matter, or where there is an action which only a legally qualified officer can undertake, should formal or specialist legal advice be sought. The list of designated officers is at Appendix 2.
Factors that need to be considered in determining whether professional legal advice may be required include:

• Actual, or risk of potential litigation.

• Assistance on interpretation and implications of relevant new and/or existing legal

precedent or legislation.

• Lack of clarity around statutory position, powers or responsibilities.

• Lack of clarity relating to statutory duty of legislative compliance.

4.5 Who provides professional legal advice?

Contact details for the current list of law firms used by the PCT can be found in appendix 4 and is also available from the http://www.lpp.nhs.uk/. All the law firms on this list are asked, as part of the service & fees agreement, not to respond to any query that does not comply with the process described in Section 4 above. 
4.6 Who will pay for legal advice?

The cost of legal advice for the commissioning PCT will normally come from NHS Brent’s Corporate (Legal Services) budget and for the Provider arm is devolved to the BCS budget.
The PCT will not be responsible for any costs incurred by unauthorised approaches to external advisers or where information on legal action has been withheld by

an individual or department. All costs incurred in such an eventuality, including any Court costs or judgements will be the responsibility of the individual or department concerned.

4.7 Monitoring
Any problems or complaints associated with the provision of legal advice should be reported to HoCA, who will bring them to the attention of the appropriate managing partner
4.8 Risk Management

Risks identified through the legal process should be documented in line with the Trust risk management strategy.

5. IMPLEMENTATION AND TRAINING

This policy/procedure will be available to all PCT staff, for use in the circumstances

described on the title page. All directors and managers are responsible for ensuring that relevant staff within their own directorates and departments have read and understood this document and are competent to carry out their duties in accordance with the procedures described. The Assurance form (appendix 5) will be used to monitor embedment of the policy. It has been determined that there are no formal training requirements associated with this policy/procedure.
5.1 Relevant Legislation / Statutory Requirements

There is no specific legislative framework or statutory requirements applicable to the process of obtaining legal advice for the organisation. However, by its very nature, legal advice may be required on a number of Acts relevant to the work of the PCT including (for example):-

• Corporate Manslaughter Act & Homicide Act 2007
• Equality Act 2006
• Freedom of Information Act 2000
• Health & Safety At Work Act 1974
• Human Rights Act 1998
• Mental Capacity Act 2005
• Mental Health Act 2007
• Children’s Act 1989 and amended 2004

APPENDIX 1 PROCEDURE FOR OBTAINING LEGAL ADVICE

                     Issue identified - legal advice

  required

                                   Are internal sources of
                                  expertise/advice able to provide the
advice required?

                         
                                                       No                                                                       Yes



-Contact relevant Authorised user for                             Refer to In-house source
authorisation. 
- Contact solicitor for free 20 – 60 mins advice 
(depending on firm used) 
- If more work required, requests estimate of 

time/cost for the work
                       
Each Solicitor sends monthly statements and
Invoices to HoCEO who arranges for these to be
checked and signed by the authorised user

            

Authorised user checks statements and invoices 

  and returns them to the HoCEO
APPENDIX 2 SUPPORT/EXPERTISE – INTERNAL AND EXTERNAL
Risk Management / Health & Safety /Corporate Governance

BCS Head of Governance 

NHS Brent Head of Corporate Affairs

Provider Risk Manager

Health & Safety Advisor & Local Security Management Specialist

Responsibility for the strategic development of risk management and corporate

governance in the Trust and implementation of risk, safety and corporate governance policies and procedures. Responsible for coordination of the CQC registration process, NHSLA Risk Management assessment. Provides advice to the Trust Board and Managers in relation to risk management, health and safety and corporate governance.

Fire Safety

Fire Safety Advisor
Health and Safety Advisors

Head of Estates 

Responsible for providing the Trust with advice on all matters of fire safety, including

training. Responsible for annual programme for risk assessment and fire safety training.

Clinical Governance / Infection, Prevention and Control/Caldicott/Safeguarding children
Clinical Leads (PEC Co-chair)

Medical Director

Director for Infection, Prevention and Control (DIPC)

Director of Public Health (Caldicott)

Senior Infection Control Nurse

Deputy Director of Nursing & Clinical Standards

BCS Head of Governance
Designated Doctor

Designated Nurse

Responsibility for the strategic development of clinical governance within the Trust.

Advice on clinical issues to managers and staff. Caldicott advice
Estates & Environmental

Estates Manager

Faciltiies Manager
The Estates Management functions are responsible for the coordination of contractors in

relation to the maintenance and upkeep of estates, issues relating to estates and procurement advice, i.e., contracts, leases, deeds etc, advice on legislative updates and requirements, asbestos and specialist testing, risk assessment 
Security Management

Security Advisor (Local Security Management Specialist)

Qualified professional LSMS. Responsible for all security matters including personal

safety and premises security. Legal advice pertaining to security issues. Statement

taking.

Counter Fraud Advisor (Local Counter Fraud Specialist) Qualified LCFS.  Responsible for all fraud matters.  

Medical Equipment

Deputy Director of Nursing & Clinical Standards
Responsible for annual maintenance and testing of medical devices and advice in relation

to medical devices.

Occupational Health Team
Provide health screening, advice and other occupational services to all staff.

Information Technology

ICT Business Manager
Head of ICT

Information Governance

Information Governance Officer
Provides competent advice on information governance and Data Protection.

Head of Press and Communications

Freedom of Information etc. media e.g., libellous material

Emergency Planning / Business Continuity

Director of Public Health
Public Health Consultant

Emergency Planning Officer

Provide specialist advice to the Trust in emergency planning for major incidents,

outbreaks, emergencies and for Business Continuity and Disaster Recovery

APPENDIX 3 LPP Legal supplier contact details
 

Beachcroft LLP

Main contact: Nigel Montgomery

Tel: 0117 918 2321

Email: nmontgomery@beachcroft.co.uk

Bevan Brittan LLP

Main contact: David Widdowson

Tel: 0870 194 7888

Email: David.Widdowson@bevanbrittan.com

Browne Jacobson

Main contact: Iain Patterson

Tel: 0121 237 3924

Email: ipatterson@brownejacobson.com

Capsticks

Main contact: Hilary Blackwell

Tel: 020 8780 4781

Email: hblackwell@capsticks.co.uk

Davitt Jones Bould

Main contact: Madeleine Davitt

Tel: 01823 279279

Email: madeleine.davitt@djblaw.co.uk

DLA Piper UK LLP

Main contact: Stewart James

Tel: 08700 111 111

Email: stewart.james@dlapiper.com

Eversheds LLP

Main contact: Bill Gilliam

Tel: 0845 497 6400

Email: BillGilliam@Eversheds.com

HBJ Gateley Wareing

Main contact: Buddug Williams

Tel: 0121 234 0050

Email: BWilliams@hbj-gw.com

Hempsons

Main contact: John Holmes

Tel: 020 7484 7587

Email: j.holmes@hempsons.co.uk

Hill Dickinson LLP

Main contact: Lawford Martin

Tel: 0161 817 7200

Email: lawford.martin@hilldickinson.com

Michelmores LLP

Main contact: Carol McCormack

Tel: 01392 688688

Email: cmc@michelmores.com

Mills & Reeve

Main contact: Tim Winn

Tel: 0121 456 8355

Email: Tim.Winn@Mills-Reeve.com

Pinsent Masons

Main contact: Philippa Mildon

Tel: 020 7490 6640

Email: philippa.mildon@pinsentmasons.com

RadcliffesLeBrasseur

Main contact: Andrew Parsons

Tel: 020 7222 7040

Email: andrew.parsons@rlb-law.com

Weightmans LLP

Main contact: Tony Yeaman

Tel: 0121 200 8108

Email: tony.yeaman@weightmans.com
APPENDIX 4   Equality Impact Assessment Tool
 

To be completed and attached to any procedural document when submitted to the appropriate committee for consideration and approval. 
	DOCUMENT AUTHOR: Bridget  Pratt- Head of Corporate Affairs
	DIRECTORATE: Corporate Affairs & Governance

	NAME OF DOCUMENT/POLICY/STRATEGY/PROCEDURE

Policy for obtaining legal advice

	NEW        √              

EXISTING 
ASSOCIATED POLICIES, STRATEGIES OR PROCEDURES 
Risk Management Strategy/Policy
Claims Policy

	DATE 11/12/09
	


Aim/Status

	[a] What is the aim/purpose of the policy/strategy/procedure?
To ensure that legal advice is obtained from the best and most economical sources. This includes identifying and providing access to internal and external experts, ensuring there is no unnecessary recourse to costly legal advice where the appropriate information or expertise exists within the PCT

	[b] Who is intended to benefit from this policy/strategy/procedure and in what way?

Staff and patients in NHS Brent leading to an enhanced service

	[c] How have they been involved in the development of this policy/strategy/procedure?

Policy consulted on with key stakeholder and ratified by GEMT

	[d] How does it fit into the broader corporate aims?

The policy ties in with the corporate objectives of the Trust: 

CO6: Develop NHS Brent as a World Class Commissioning Organisation 

	[e] What outcomes are intended from this policy/strategy/procedure?

Improved quality of patient care

	[f] What resource implications are linked to this policy/strategy/procedure?

None


Impacts

	[a] what is the likely impact [whether intended or unintended, positive or negative] of the 

    initiative on individual users or on the public at large?

Raise staff awareness

	[b] Is there likely to be differential impact on any group? If yes, please state if this impact 

     may be adverse and give further details [e.g. which specific groups are affected, in 

     what way, and why you believe this to be the case]

No

	[i] Grounds of race, ethnicity, 

    colour, nationality or 

    national origin 
	Please tick box

 no
	 Please tick box

Adverse?         Please give 

                         further details 

	[ii] Grounds of sex or marital

     Status Women and Men
	no
	 Adverse?         Please give 

                    further details 

	[iii] Grounds of gender:

      Transgender or 

      Transsexual People
	 no 


	Adverse?         Please give 

                         further details 

	[iv] Grounds of religion or

      belief:

      Religious /faith or other 

      Groups with a recognised 

      belief system  
	no 


	 

Adverse?         Please give 

                         further details 

	[v]  Grounds of disability
	no            


	 Adverse?         Please give 

                         further details 

	[vi] Grounds of age:

      Older people, children

      and Young people                           
	no


	 Adverse?         Please give 

                         further details 

	[vii]   Grounds of sexual 

         orientation:

         Lesbian, gay, bisexual
	no               


	 Adverse?         Please give 

                         further details 

	[viii] Grounds of carers:

       Older relatives, children
	no                 


	Adverse?         Please give 

                         further details 

	[ix] Grounds of human rights

 
	no                 
	 Adverse?         Please give 

                        further details 

	Is the policy directly discriminatory?

     No  


	Is the policy indirectly discriminatory?

No

If you said yes, is this objectively justifiable or proportionate in meeting a legitimate aim

yes                             no 
	Is the policy intended to increase equality of opportunity by permitting positive action or action to redress disadvantage

No 

	If the policy is unlawfully discriminatory it must go to a full impact assessment (please 

Contact the Equality, Diversity & Human Rights Advisor – Human Resources Directorate)

	Persons conducting EqIA
	Nolan Victory, Shirley Parker, Acting Head of Governance

	Signed: 
	Date:  28th April 2010


Appendix 5 - Assurance Form

             (For documents associated with risks to patients/ staff/ public/ PCT)

(Title of document)

Department: …………………………...

I have read and understood the above document and agree to abide by its content.

	Name
	Signature
	Date

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


Appendix 6 Policy Ratification and Publication Flowchart

	Policy Title (including version)
	Date

	Policy for Obtaining legal advice
	23 February 2010

	Reason for Submission (Please Tick)

	Scheduled Review
□
New Policy
√
□ Urgent Amendments
□
Other


□
(Please specify)








	Purpose of Policy

	To ensure that legal advice is obtained from the best and most economical sources. This includes identifying and providing access to internal and external experts, ensuring there is no unnecessary recourse to costly legal advice where the appropriate information or expertise exists within the PCT

	Supporting Evidence Please state list of reviewers/stakeholders and their job title (use a separate sheet if required) along with evidence of their participation in the review/creation of the policy.

	CEO, All Directors and Deputy,  Equality & Diversity Advisor, BCS Interim Head of Governance, PALS team, Risk Management Officer, BCS Clinical Governance Lead and Provider Risk Manager, Email evidence available on request

	New Policy:
(Please reference sources of Best Practice used, and list applicable legislation)

	NHS London Procurement Programme

	Reviewed/Amended Policy:
(Please provide full details of changes made, reference sources of Best Practice used, and list applicable legislation)

	NHSLA guidance

New template for equality impact assessment

New template for ratifying and publicising policies

	Policy Equality Impact assessed

	28th April 2010

	Policy Approval 

	Name:
	Mark Easton Chair GEMT

	Signature:
	Mark Easton

	Date:


	10th March 2010

	Policy Publication 

	Date policy is uploaded on the intranet via the Communications Department

	May 2010

	Policy to be  emailed to Heads of Services to discuss at team meetings and staff forums (specify date)

	May 2010

	Policy to be audited annually (Specify date of audit)

	Annually
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