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Chair introduces those present, roles & responsibilities.
Inform those present of purpose & conduct of hearing:

f
i Ensure that a full investigation has been carried out,
| Ensure that the parties have received the documentatiol
i and that relevant facts are brought out at the hearing

B

Investigating Manager (or Chair if there is not one)
presents his/her case and presents his/her witnesses

f !
i Employee or Representative may question manager i
i lInvestigating Manager & witnesses i
|

f 1
i Manager hearing the case and HR Representative may |
! question manager presenting the case and witnesses __|

Chair and Investigating Manager may question
itness and emplpyee———--———————-!

Manager hearing case may wish to question employé‘e
and witnesses |

Both sides may sum up (no new evidence at this stge)
1. Investigating Manager then, 2. the employee.

Adjournment I
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1. Scope and Purpose
1.1 
NHS Brent appreciates the importance of all roles in the organisation and the contribution of those who carry them out.  With this in mind, it is committed to helping and encouraging all staff to achieve and maintain standards of conduct and performance within the work environment, in order to:


- 
promote a capable and motivated workforce and


- 
ensure excellent service delivery

1.2 
From time to time however, a member of staff’s performance or conduct may be or fall below the required standard and this policy is designed to provide a framework for effective performance management by:

· providing a fair, consistent and objective method of dealing with performance and conduct issues (including appeals procedure).
· giving staff the opportunity to improve their performance or conduct to an acceptable standard by providing a means for them to be formally advised of the effects of their performance or conduct and the potential consequences for their employment should this pattern or level not improve significantly and to offer the appropriate support to enable them to reach the required standard of performance or conduct.
· outlining some examples of misconduct and gross misconduct.
1.3 
It is often best for managers to deal with issues about performance or conduct

informally. Formal action is only appropriate where informal action has not led to the necessary improvement in performance or conduct, and in more serious cases.

1.4 
The PCT undertakes to ensure that all managers who take disciplinary action give priority consideration to the fair and rapid conclusion of such matters in the interests of both the individual and the PCT, and in line with the PCT’s Equal Opportunities Policy.

1.5 
This procedure covers all staff employed by the PCT, except in relation to 
matters of professional conduct or competence of medical and dental staff, 
where separate procedures will apply.

2. Roles and responsibilities

2.1 
Managers

Managers will undertake to ensure that:

i) 
They endeavour to develop a relationship with their staff which allows for open discussion and counselling (e.g. by holding regular one to one



meetings with their staff).

ii) 
All staff within their area have a Performance and Development Review to help identify any training or development needs, thus helping to ensure that that they are equipped with the skills, knowledge and experience necessary to carry out their duties.

iii) 
They will bring any failures or shortcomings of staff in relation to the duties and/or responsibilities of their post or their behaviour to the latter’s attention at the earliest opportunity.

iv) 
They operate this procedure objectively and fairly, regardless of personal characteristics such as gender or ethnic origin, in line with the PCT’s Equal Opportunities policy.

v) They comply with the principles and procedures outlined in this document.
vi) 
The PCT’s rules and standards of performance/conduct are conveyed and fully explained to their staff.

vii) 
Their staff have an opportunity to be acquainted with the procedure and that employees are aware of their responsibilities under this procedure.

2.2 
Employee’s Responsibilities

iv) To adhere to policy procedures and guidelines.

ii)
To identify areas of training needed through the 1:1 process and PDR.

2.3 
Employee’s Representative

i) 
At all stages of the formal procedures and appeals, staff have the right to be represented by their trade union or a work colleague (not acting in an official capacity). Managers must remind staff of this right in advance of each stage of this procedure.

ii) 
The PCT positively encourages the involvement of the representative as he/she will be able to advise and support the individual, to ensure that he/she fully understands his/her position.

iv) He/she will have access to the site and staff to ascertain the facts of a case from the employee’s point of view, with or on behalf of the employee as appropriate.
iv) Trade Union representatives will have access to an appropriate full-time officer for guidance and may hand the case over to the full-time officer if necessary.

v) 
It is the intention that professionals such as lawyers will not be permitted to attend and cause the proceedings to be altered from the original intention of the procedure.

2.4 
Human Resources Directorate

i) 
The HR Directorate will advise managers on all disciplinary matters and will help maintain this consistency.


ii) 
Managers will discuss individual cases with the appropriate HR 


representative.

iii) 
Employee representatives, equally, have recourse to the HR Directorate for clarification, information and interpretation of the policy.


iv) 
The HR representative will be present at all formal stages of the 


procedure.

v) 
The HR Directorate will keep records of any disciplinary offences reported detailing the nature of the issue, the action taken and the reasons for it, whether an appeal was lodged, its outcome and any subsequent developments. This information may also be used for monitoring or reporting procedures (e.g. to the Board).

3. 
Informal approaches / conversation of concern

3.1 In cases of less serious misconduct or concern about performance where other informal approaches have not succeeded or are inappropriate, the manager will meet the member of staff to talk about the problem and what needs to be done about it. The discussion will cover the following areas:
· investigate any reasons for problems e.g. domestic circumstance

· explanation of the minimum standards expected

· agree the action the employee needs to take

· identify any support or training which may be necessary

· agree the time over which improvement should be observed and a

· set a review date

3.2 
This is known as a conversation of concern, and is not part of the formal 
procedure. The manager will make a brief note of the reasons for and the 
outcome of the meeting, and give a copy to the member of staff, who may 
comment on it in writing if they wish.

3.3 
The employee must be informed that the discussion constitutes a conversation of concern and that continued failure to meet the appropriate standards may result in formal action taken under the performance and conduct procedure.

3.4 
Only when this informal approach fails to bring about the desired improvement 
(or in more serious cases) should the formal disciplinary procedure be 
implemented.

4. 
Investigation

4.1 
An investigating officer will be appointed to formally investigate the issues. The investigating officer will normally be the line manager of the employee about 
which there are concerns, however in some instances another appropriate line manager will be appointed.


A member of HR will support the investigating officer.


The investigating officer will undertake a fair and objective investigation by: -

· ascertain and assess the facts e.g. talk to the staff member and any witnesses; obtain written statements about what happened (these should be taken, signed and dated as soon as possible).

· reach conclusions on what occurred

· identify the allegations displayed by the facts

· determine whether a disciplinary hearing should be convened

· make any other recommendations e.g. advice, counselling, training

The staff member will be entitled to representation when invited to an investigatory interview (as detailed in paragraph 2.2)

5. 
Stage 1: Reconciliation Meeting

5.1 
This is a formal meeting that may be held either as a recommendation of the investigation statement of case or as an outcome of a disciplinary hearing. This meeting will be held to discuss matters of minor misconduct with the immediate manager. The individual will be informed of the standards of conduct expected of them and the consequences of further misconduct.

5.2 
A brief note will be kept for 6 months in the Personnel file including those present and actions agreed. No formal warnings can be given, but proceeding to stage two-formal hearing may result from a reconciliation meeting

5.3 
There is no appeal against a reconciliation meeting.

6.
Stage 2: Formal action
6.1
Formal Hearing

6.1.1 
If the outcome of the investigation is that a hearing should be convened, this should take place within ten working days of the member of staff being told of the decision to have a hearing BUT not less than five (unless mutually agreed), to allow the individual to properly prepare a defence and arrange representation.

6.1.2
Once the date has been set, the manager will write to the member of staff:

· confirming the arrangements (date, time and venue),

· explaining the full nature of the allegations and that disciplinary action may

result,

· confirming who will be present (their roles) and who will be called as

witnesses, and

· enclosing copies of any written evidence or statements (this will be subject to confidentiality in a minority of cases (e.g. patients’ records).

· asking if there are any special requirements (e.g. interpreter)

6.1.3
The member of staff or their representative may wish to submit a written 

statement of their case at least two working days before the interview, including the names of any witnesses they intend to call and copies of their statements.
6.1.4 
In most cases, it will be appropriate for the evidence in the case to be presented by the line manager at the hearing. 
In all cases, the Chair of the panel will not have been involved in the investigation.

6.1.5 
The manager conducting the hearing, will be assisted by a Human Resources


representative.

6.1.6 
The member of staff and their representative, and the investigating officer, will be present throughout the hearing. One party may not be present at the hearing without the other. Witnesses may only be present while they are giving evidence or being questioned.

6.1.7 
For procedural guidance on conducting a hearing, see Appendix 1.
6.2 
Formal action

6.2.1 
No employee will be dismissed for a first breach of discipline, except in the 
case of gross misconduct when the penalty may be dismissal without notice 
or payment in lieu of notice (see Appendix 2 for examples of misconduct and 
gross misconduct).

6.2.2 
Formal action must not be taken against an accredited representative of a 
recognised trade union until the circumstances of the case have been
discussed with a full-time official of the relevant trade union.

6.2.3 
Failure to attend a hearing by a member of staff without a valid reason may 
result in the process being carried out in the individual’s absence.

6.2.4 
Any investigation which may call into question the professional conduct of a member of staff, will be reported to the professional lead or facilitator. In instances of alleged professional misconduct or incompetence additional guidance will be sought from the relevant professional body and may support the chair at the hearing.

6.2.5 
A manager may invoke any stage of the procedure if the employee’s alleged


misconduct warrants such action.

6.2.6 
While consistency is important (actions taken in any previous similar cases), it

is also essential to take account of the circumstances and people involved e.g. length of service, current relevant warnings, explanations given by the individual, any provocation or other mitigation. Most important of all is whether the intended action is reasonable under the circumstance.

6.2.7
After the hearing, if the manager decides that formal action is to be taken against the member of staff, it may take one of four forms as outlined below

6.3 
First formal warning

6.3.1 
Where a member of staff’s performance or conduct has not improved sufficiently after a reconciliation meeting or conversation of concern, and in cases of more serious misconduct or poor performance, the manager may give them a first formal warning.

6.3.2 
The manager will explain at the hearing with the member of staff (and his/her representative) what is expected of him/her (with a review date) and indicate the disciplinary action which may follow if the required improvement is not made.

6.3.3 
This will remain on the member of staff’s record for up to twelve months at which 
time it will be removed

6.3.4 
The employee’s immediate supervisor or manager will normally have the authority to issue this first formal warning. There is a right of appeal against a first formal warning.
6.4 
Final warning

6.4.1 
When a member of staff’s performance or conduct has not improved sufficiently after a first formal warning, and in cases of serious misconduct or poor performance (where it is deemed appropriate to exclude previous stages of the disciplinary procedure), the manager may give them a final written warning.

6.4.2 
The manager will explain at the hearing with the member of staff (and his/her

representative) what is expected of him/her (with a review date) and be advised that further similar misconduct or poor performance may lead to the termination of their contract of employment.

6.4.3 
This will remain on the member of staff’s record for up to twelve months, except in cases relating to abuse or negligence of patients, fellow employees or the 
general public, and offences verging on gross misconduct, where the warning can be retained on file for a specified longer period.

6.4.4 
The level of management above the employee’s immediate supervisor or 
manager will normally have the authority to issue a final written warning. The
member of staff may appeal against a final warning.

6.5 
Dismissal (with notice)

6.5.1 
When a member of staff’s performance or conduct has not improved sufficiently after a final written warning, and in most cases of gross misconduct or grossly inadequate performance, they may be dismissed.

6.5.2 
Authority to dismiss rests with Directors, Deputy Directors and General 
Managers.

6.6 
Summary Dismissal (or dismissal without warning or notice)

6.6.1 
Summary dismissal will only be used in exceptional circumstances and where 
investigation has established gross misconduct. Examples of gross
misconduct can be found in Appendix 2. It is not an exhaustive list.

6.6.2 
While summary dismissal may be appropriate in cases of gross misconduct, it

is not automatic and other levels of action may be considered more appropriate.
7. 
Notification of the formal hearing decision

7.1 
If disciplinary action has been taken, it will be confirmed in writing, within five


working days of the hearing. The letter may (depending on relevance) include:

· confirmation of the date and venue of the hearing

· confirmation of those present and their contribution

· summary of the evidence presented by both parties/sides

· summary of mitigation, if any

· a clear explanation of the findings

· action required to meet standards/improve performance with timescales

· agreed support that will be given


· the potential consequences of further misconduct or poor performance (could ultimately result in termination of contract).

· the length of time the warning will stay on file

· any referrals to professional bodies will be made explicit

· right of appeal stating to whom and timescale (see section 8: Appeals) and enclosing the attached appeal form, Appendix 3.

7.2 
The letter will be hand-delivered or sent by recorded delivery wherever possible to ensure receipt.

7.3 
A copy will be sent to the employee’s representative.

7.4 
In cases of dismissal, the following must always be included in the letter:

· written reasons for the termination of employment.

· date the employment is deemed to have ceased and a clear indication of notice periods, as defined in the employee’s contract or statutory rights (whichever is the greater).

· details of payment of outstanding monies and forwarding of the P45.
· an instruction to return any property of the PCT e.g. uniform, keys etc.
· explain rights to an Employment Tribunal.
8. 
Appeals

8.1 
Staff have the right of appeal against any formal stage of this procedure and


dismissal, as detailed in the PCT’s Appeals Procedure.

8.2 
The PCT acknowledges the right of an individual to pursue their case to an 
Employment Tribunal when appropriate.

9. 
Witnesses

9.1 
It is each side’s responsibility to arrange for the attendance of any witnesses they wish to call at a formal interview or appeal hearing. Members of staff called as witnesses will be allowed paid time off to attend and will be paid travelling expenses where appropriate.

10. 
Suspension

10.1 
Suspension may be used while investigations take place where:

· serious or gross misconduct is alleged

· to deal with a potentially difficult or inflammatory situation

· to help an investigation to proceed, where the continued presence of the individual could prejudice the conduct of the investigation where there may be a risk to patients or staff

· Alternatively, the member of staff may be temporarily redeployed to other

suitable employment within the PCT, by mutual agreement.

· Suspension is not a form of disciplinary action and may not be used or

regarded as such.

10.2 
A member of staff may be suspended by their Head of Department or, in their absence, by the most senior officer present. The reasons for a suspension or redeployment and any conditions which apply will be communicated verbally at the point of suspension and confirmed in writing by the Head of Department as soon as practicable.

10.3 
The decision to suspend an employee should only be made upon advice from the Directorate of Human Resources and Organisational Development.
 10.4 
A local representative of the relevant trade union will be informed of the suspension or redeployment as soon as practicable by the suspending manager.

10.5 
A suspended employee is prohibited from entering the PCT’s premises unless specific permission is required and granted by the appropriate manager.


The exemptions to this will be:


a) Attendance to Medical Practitioner.


b) Special circumstances as agreed as one of the terms of suspension.

10.6 
Suspension will be on full pay (based on the average pay over the previous four weeks or the shift pattern, if more appropriate) and without prejudice pending formal investigation of the allegations.

10.7 
Communicating a suspension to others only should be on a need to know


basis and must be treated with the strictest confidentiality.

10.8 
Suspended employees must also ensure that they maintain confidentiality at


all times during the suspension.

10.9 
Investigations should be carried out in a timely manner in as short a time as is


reasonably practicable, normally within four weeks.

10.10 
The suspension will be reviewed in the light of the investigation, every week and where the circumstances change, the employee will be contacted immediately. 
An update of the progress of the investigation will be sent to the individual every two weeks after the suspension.

11. 
Criminal Offences

11.1 
An employee should inform management as soon as possible of any criminal 
proceedings being taken against him/her. Where the employee is remanded 
in custody, he/she should arrange for the PCT to be informed at the earliest 
opportunity.

11.2 
Criminal offences outside employment will not be treated as automatic reasons for disciplinary action. The main consideration will be the extent to which the offence alleged or committed is connected with, or is likely to affect adversely, the employee’s performance or his/her duties or to compromise the PCT. If this is the case, then the PCT reserves the right to initiate its own separate internal proceedings at once and not as a consequence of criminal proceedings.

12. 
Theft or fraud

Cases involving potential theft and fraud may be investigated under NHS Brent’s Counter Fraud policy and will be investigated by the NHS Counter Fraud Agency as appropriate.

13. 
Information held on the employee’s file

13.1 
A copy of all written warnings must be kept on the employee’s personal file together with a written record of the disciplinary hearings and, if applicable, the appeal hearing.

13.2 
Any warnings or associated documents shall be removed from the record after the stated period unless a further warning has been given which makes reference to the first.

14. 
Notification to professional bodies

The PCT may report to the appropriate statutory / professional body any serious act of misconduct or poor performance.
15.
Dissemination and Implementation

15.1
The author of this policy is responsible for contacting the communications team who will upload the master copy onto the NHS Brent intranet website, publicise it on the team brief, communication bulletin and intranet front page.

15.2
Managers are responsible for making paper copies available to all areas that do not have access to the NHS Brent website.

16.
Monitoring of compliance and effectiveness

16.1
This policy will be reviewed annually to ensure that is remains in line with current employment law and NHS guidance. In addition to this, its effectiveness will be monitored against the audit tool in Appendix 9.

17. 
Further guidance/ training

· Further guidance on the application of this policy is available from the Human Resources Department. All managers who have responsibility for staff, should attend the Performance and Conduct training course run by the PCT’s Training Department.

· The following websites are useful with regard to performance and conduct issues: www.acas.co.uk and www.cipd.co.uk
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The Chair may at any stage:

· invite anyone involved to clarify or expand on anything they have said during the interview

· ask for additional witnesses to be called

· adjourn the interview to allow further evidence to be produced by either side, or for any other reason he/she believes necessary

Appendix 2

Examples of Acts of Misconduct / Gross misconduct

1. Misconduct

It is not possible to provide an exhaustive list of types of behaviour, conduct or performance that might lead to disciplinary action. Examples of the kind of behaviour that might lead to disciplinary action or eventual dismissal include:

· offensive behaviour; verbal abuse; bullying or harassment; discrimination (e.g. sexual, racial), as outlined in the equal opportunities policy; breach of confidentiality;

· poor performance; poor professional conduct;

· negligence; carelessness in the use of equipment;

· insufficient regard for the safety of others; breaches of health and safety and other statutory obligations;

· malicious complaints against colleagues;

· smoking in areas of PCT premises designated as no smoking;

· failure to carry out a reasonable instruction; misuse of company facilities

· poor attendance; unauthorised absence; Poor time-keeping;

· failure to follow correct procedures and policies e.g. sickness reporting procedures;

· failure to wear correct uniform;
· lapse of professional registration.
2. Gross misconduct

Gross misconduct is generally regarded as misconduct serious enough to destroy the employment contract between employer and employee and make any further working relationship and trust impossible. Examples of behaviour that might lead to dismissal for gross misconduct are:

· violence / assault on another individual / fighting / threatening behaviour;
· behaviour at work: serious complaints in respect of abusive or threatening behaviour at work;
· discrimination: serious complaints of discrimination against other employees, patients or members of the general public, as indicated in the Equal Opportunities Policy;
· serious complaints of harassment;
· theft, fraud;
· corruption: acceptance of money, goods, favours or excessive hospitality in respect of service rendered or in return for preferential consideration;
· deliberate falsification of qualifications/records/documents;
· gross insubordination;
· deliberate/malicious damage;
· being unfit for duty due to the influence of drugs or alcohol to the extent of being unable to carry out the duties of the post in a satisfactory manner or to endanger fellow employees, patients or visitors (investigations into allegations made under this banner will take into consideration the provisions of the appropriate policy documents);
· sleeping on duty;
· drugs offences;
· disclosure of information: serious breaches of confidential information to unauthorised persons both within and outside the PCT, e.g. patient or personal employee information;
· gross negligence;
· health and safety: serious breaches of health and safety regulations endangering 
other people and including the misuse of safety equipment;
· breach of contract;
· conflict of interests;
· breach of Professional Code of Conduct;
· inappropriate use of the internet.
Appendix 3
Equality Impact Assessment Tool

	
	
	Yes/No
	Comments

	1.
	Does the policy/guidance affect one group less or more favourably than another on the basis of:
	
	

	
	· Race
	No
	

	
	· Ethnic origins (including gypsies and travellers)
	No
	

	
	· Nationality
	No
	

	
	· Gender
	No
	

	
	· Culture
	No
	

	
	· Religion or belief
	No
	

	
	· Sexual orientation including lesbian, gay and bisexual people
	No
	

	
	· Age
	No
	

	2.
	Is there any evidence that some groups are affected differently?
	No
	

	3.
	If you have identified potential discrimination, are any exceptions valid, legal and/or justifiable?
	No
	

	4.
	Is the impact of the policy/guidance likely to be negative?
	No
	

	5.
	If so can the impact be avoided?
	n/a
	

	6.
	What alternatives are there to achieving the policy/guidance without the impact?
	n/a
	

	7.
	Can we reduce the impact by taking different action?
	n/a
	


Appendix 4
Intranet Policies Archiving Procedure
When a document is superseded by a more recent version, or otherwise needs to be removed from the intranet:

· The web manager is responsible for removing the document
· The document is not deleted: it remains on the main intranet server with the same file name. 

· The web manager can do a manual search on the database if there is a need to find and retrieve archived files.

Appendix 5 

Document Review Checklist
	
	Performance and Conduct Policy:
	Yes/No/
Unsure
	Comments

	1.
	Title
	
	

	
	Is the title clear and unambiguous?
	Yes
	

	
	Is it clear whether the document is a guideline, policy, protocol or standard?
	Yes
	

	2.
	Rationale
	
	

	
	Are reasons for development of the document stated?
	Yes
	

	3.
	Development Process
	
	

	
	Is the method described in brief?
	Yes
	

	
	Are people involved in the development identified?
	Yes
	

	
	Do you feel a reasonable attempt has been made to ensure relevant expertise has been used?
	Yes
	

	
	Is there evidence of consultation with stakeholders and users?
	Yes
	

	4.
	Content
	
	

	
	Is the objective of the document clear?
	Yes
	

	
	Is the target population clear and unambiguous?
	Yes
	

	
	Are the intended outcomes described? 
	Yes
	

	
	Are the statements clear and unambiguous?
	Yes
	

	
	Are style, font type and size etc correct?
	Yes
	

	5.
	Evidence Base
	
	

	
	Is the type of evidence to support the document identified explicitly?
	
	

	
	Are key references cited?
	
	

	
	Are the references cited in full?
	
	

	
	Are supporting documents referenced?
	Yes
	

	6.
	Approval
	
	

	
	Does the document identify which committee/group will approve it? 
	Yes
	

	
	If appropriate have the joint Human Resources/staff side committee (or equivalent) approved the document?


	Yes
	

	7.
	Dissemination and Implementation
	
	

	
	Is there an outline/plan to identify how this will be done?
	Yes
	

	
	Does the plan include the necessary training/support to ensure compliance?
	Yes
	

	8.
	Document Control
	
	

	
	Does the document identify where it will be held?
	Yes
	

	
	Have archiving arrangements for superseded documents been addressed?
	Yes
	

	9.
	Process to Monitor Compliance and Effectiveness
	
	

	
	Are there measurable standards or KPIs to support the monitoring of compliance with and effectiveness of the document?
	Yes
	

	
	Is there a plan to review or audit compliance with the document?
	Yes
	

	10
	Review Date
	
	

	
	Is the review date identified?
	Yes
	

	
	Is the frequency of review identified?  If so is it acceptable?
	Yes
	

	11
	Overall Responsibility for the Document
	
	

	
	Is it clear who will be responsible for co-ordinating the dissemination, implementation and review of the document?
	Yes
	


Acknowledgement: Cambridgeshire and Peterborough Mental Health Partnership NHS Trust

Appendix 6: Document Publication Flowchart
Draft Policy

↓

Policy agreed by JNCC

↓

Policy ratified by the EMT 
↓

Policy uploaded to the intranet

↓

Publicity of Policy

Send to Communications Department for Communication Bulletin and team brief / Policy discussed at meetings e.g. Senior Directorate Meetings

↓

Present at staff forums / meetings e.g. Senior Directorate Meetings

↓

Policy to be monitored through the use of key performance indicators

Appendix 7 - Audit Tool for the Performance and Conduct Policy
The following are five questions to assess your understanding and implementation of this policy

(Score yourself - Yes or No)

	Do you understand the scope of this policy?

	Yes / No

	Do you understand your responsibilities as members of staff?

	Yes / No

	Do you understand your responsibilities as a manager?

	Yes / No

	Do you understand the stages of the policy?

	Yes / No


If you score No for any of the questions, please re read the relevant section of the policy. If you are still unclear please contact the author / service for clarification

A copy of this should be kept in your personal file and may be used as part of a continuous profession development folder

Signed………………………………………….   Role……………………………..

Date…………………………………………………….
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