Joint Committee of North West London Primary Care Trusts

Draft Establishment Agreement

THIS AGREEMENT is made between 
(1) Brent PCT of  Wembley Centre for Health and Care, 116 Chaplin Road, Wembley, Middlesex HA0 4UZ                                        

(2) Ealing PCT of 1 Armstrong Way, Southall, Middlesex UB2 4SA                                         

(3) Hammersmith and Fulham PCT of 1 Hammersmith Broadway, London, W6 7DL                                         

(4) Harrow PCT  of 4th Floor, The Heights, 59-65 Lowlands Road, Harrow, Middlesex, HA1 3AW                                          

(5) Hillingdon PCT  of Kirk House, 97-108 Hugh Street, Yiewsley, West Drayton, UB7 7HJ                                          

(6) Hounslow PCT  of Sovereign Court, 15-21 Staines Road, Hounslow, Middlesex TW3 3HR

(7) Kensington and Chelsea PCT of Courtfield House, St Charles Hospital, London W10 6DZ 
(8) Westminster PCT of 15 Marylebone Road, London NW! 5JD (Parties (1) to (8) each a “PCT” or a “Member PCT” and together the “PCTs”).

W H E R E A S:

(a) The Boards of the PCTs wish to establish a Joint Committee to which they may delegate their functions in accordance with the Regulations. In doing so, they recognise the transitional nature of this arrangement, and that it is made with the explicit objective of delivering the operating plan for this year, enabling the transition to GP led commissioning and minimising instability at a time of change.

(b) The Joint Committee of PCTs (”Sector Board”) is being established as a joint committee of the following PCTs referred to as Member PCTs: 

· Brent

· Ealing

· Hammersmith and Fulham

· Harrow

· Hillingdon

· Hounslow

· Kensington and Chelsea

· Westminster

(c) The Sector Board is established in accordance with Regulations 9 and 10 of the National Health Service (Functions of Strategic Health Authorities and Primary Care Trusts and Administrative Arrangements) (England) Regulations 2002 (the “Regulations”) and shall have such powers and functions as are set out in this Agreement.  The PCTs therefore acknowledge that the Sector Board is subject to any directions which may be made by the London Strategic Health Authority or by the Secretary of State.

(d) The PCTs wish to delegate authority to the joint committee to negotiate, enter into and sign Contracts (as herein defined) on their behalf. 

(e) There is a requirement for NHS bodies to ensure quality of care for those for whom they are responsible and to achieve value for money.  For many functions this can be best secured by working together in a cooperative way.  The Sector Board is being established to undertake specific functions on a delegated basis for these reasons.

(f) The Sector Board will act in accordance with the objectives of its Member PCTs and the wider strategy for improving health and healthcare in London in relation to the functions for which it is responsible.

(g) The Sector Board will carry out its functions in a transparent way with clinical leadership and in line with the latest guidance on public and patient engagement 

(h) The Sector Board will function as a corporate decision-making body for the management of the delegated functions and the exercise of the delegated powers.  Their role as members of the Sector Board will be to consider the key strategic and managerial issues facing the PCTs in carrying out the delegated functions and exercising the delegated powers.

(i) The Parties have agreed to enter into a Hosting Agreement of even date under the terms of which one of the Member PCTs shall act as host in fulfilling obligations of the Sector Board (the “Hosting Agreement”).

1. Interpretation

1.1 In this Agreement, unless the context otherwise required, the following terms have the following meanings:  

“Annual Contract Value” means the annual contract values as defined or set out in the Contracts from time to time in force;
"appropriate Strategic Health Authority" means, in relation to the PCTs, the Strategic Health Authority whose area includes the areas of the PCTs;

“Board” or “PCT Board” means the board of each respective PCT;

"Chair" and "Vice Chair" mean the persons respectively appointed to or by the Sector Board in accordance with this Agreement. 

“"Commissioned Services" means health services commissioned or to be commissioned by the Sector Board pursuant to this Agreement and from time to time set out in Schedule 2; 
“Contract” means any contract, service level agreement or other arrangement whether or not legally binding to be entered into by the Host and/or the PCTs as the case may be; 

“Contract Value” means the aggregate amount of the Annual Contract Values of the Contracts;

"Contract Year" means the period of 12 months beginning on the 1st April in any year;

"e-mail" means a communication by electronic mail, if a telephone call is made to the recipient within 1 hour after, and warning of its dispatch, and the number of attachments, and no delivery failure notification has been received by the sender;

"Executive Officers" means the persons engaged by the Sector Board to support it and its Sub-committees;
"Management Fund" means the fund contributed by the PCTs to support the Sector Board, its Sub-committees and the Host which is held by the Host;

"NHS Body and NHS Contract" respectively mean a body and a contract so defined in section 9 of the National Health Service Act 2006;


“Provider” means any provider of services under the terms of a Contract;


“Sub-committee” means any sub-committee formed from time to time by the Sector Board;

"working day" means a working day other than a Saturday, Sunday or Bank holiday in England.
1.2 A reference to the singular shall include the plural and vice versa and reference to a gender shall include any gender.

1.3 The headings in this Agreement shall not affect its interpretation.

2. Agreement Status

This Agreement is an NHS contract made between the PCTs as NHS Bodies pursuant to the National Health Service Act 2006, Section 9. 

3. The JCPCT: Functions and Monitoring

3.1 The Sector Board is hereby established as a joint committee of the Boards of the PCTs in accordance with the Regulations and known as the Sector Board.

3.2 The PCTs acknowledge therefore that the Sector Board and its sub-committees are subject to any directions which may be made to member PCTs under the Regulations by any appropriate Strategic Health Authority or by the Secretary of State for Health.

3.3 The Sector Board shall be known formally as the North West London Sector Board.

3.4 The PCTs jointly delegate their respective functions to the Sector Board as set out in Schedule 1 with authority to act on their behalf.
3.5 The Sector Board shall adopt Standing Orders and Standing Financial Orders in a form as similar as possible to those of the Host PCT (but so as to incorporate the provisions of this Agreement).

3.6 The Sector Board has authority to form one or more sub-committees in accordance with Standing Orders and Standing Financial Instructions but cannot delegate further its decision-making powers.

3.7
All Standing Orders, Standing Financial Instructions, Schemes of Reservation and Delegation as are produced and/or incorporated into this Agreement from time to time shall be appended at Schedule 4.
4. Membership

4.1 Membership of the Sector Board shall consist of 13 non-executive members, including the Chair, and 3 executive members, as follows:-

· Chair 

· 8 other non-executive members, drawn from each of the member PCTs’ Chairs or non executive directors, including a non-executive director of Kensington and Chelsea PCT

· Two PCT Chief Executives, nominated by the 8 Chief Executives themselves and sitting in a non-executive capacity

· The Sector Chief Executive

· The Sector Director of Finance

· The Sector Medical Director

· A PEC Chair

· A GP Commissioner

4.2 Where any of the positions is occupied on a shared basis by more than one individual, that position shall only exercise one vote. Additional non-voting members may be co-opted on to the Sector Board from time to time.  Any proposal for an additional voting member will require the agreement of all the PCTs.  PCTs will identify named deputies for each position.

4.3 The Sector Board will determine the arrangements for the attendance at the Sector Board in a non-voting capacity of:-

4.3.1 
representatives of the Local Authority; and

4.3.2  
representatives of the Local Involvement Network (LINk).

4.4 In attendance at the meetings of the Sector Board in a non-voting capacity will be:-

4.4.1 officers of the Sector team to inform decisions and report on progress; and

4.4.2 
others invited to attend by the Chair of the Sector Board for a specific purpose

5. Chair AND Vice-Chair 

5.1 The Chair of the Sector Board will be appointed for a period of 2 years by the NHS London Chair and Chief Executive from existing substantively appointed PCT Chairs within the sector. 

5.2 Members of the Sector Board may elect a Vice-Chair, to serve for a period of 12 months, from among the PCTs’ non-executive membership.

6. Chief Executive

6.1 The delegated functions shall be exercised on behalf of the Sector Board by the Sector Chief Executive, appointed by the Sector Chair and NHS London Chief Executive to act as the chief officer to the Sector Board in accordance with the Scheme of Delegation.  The Sector Chief Executive will determine which functions s/he will perform personally and shall nominate officers to undertake the remaining functions for which the Sector Chief Executive will still retain accountability to the Sector Board.  

7. Quorum

7.1
A quorum shall consist of a minimum of 9 members, including one from each PCT and one executive member.

8. Meetings

8.1 Meetings of the Sector Board shall be held in public, subject to the Public Bodies (Admission to Meetings) Act (1960), at least quarterly and at such times as the Sector Board may determine. The Chair may call an extraordinary meeting of the Sector Board at any time but must give notice in accordance with Standing Orders.

8.2 The minutes of the proceedings of a meeting shall be drawn up by the Board Secretary and submitted for agreement at the Sector Board’s next meeting, where they shall be signed by the Chair.

8.3 The Sector Board shall agree Standing Orders and a Scheme of Reservation and Delegation based on those of the Host PCT, to incorporate the provisions of this Agreement.  The Standing Financial Instructions will be those of the Host PCT.

9. Decision making

9.1 The Chair will work to establish unanimity as the basis for decisions of the Sector Board.  If, exceptionally, the Sector Board cannot reach a unanimous decision, the Chair will put the matter to a vote.  

9.2 The Chair will make all reasonable attempts to resolve any dispute arising in the conduct of the Sector Board’s business.

9.3 Where, as a result of a decision by vote, one or more PCT Boards are left at issue with the decision taken, they must discuss it at a Board or relevant committee meeting and formally notify the Sector Board of its position.

9.4 The Chair (or Vice Chair in the event of a conflict of interest) will seek to facilitate agreement through local mediation arrangements and may refer any dispute to NHS London for arbitration, in accordance with the principles of dispute resolution within the NHS.

9.5 A decision of the Sector Board shall be binding upon each of the PCTs, subject to there having been a three-quarters majority in its favour (six out of the eight PCTs, with each PCT exercising only one vote.)

9.6 The JCPCT will not approve any proposal without evidence that it has support of patients and support of GP Commissioners. The JCPCT will seek the views of the clinicians on the JCPCT as to whether these conditions have been met.

10. PERFORMANCE

10.1
The Sector Board is expected to improve performance and quality for individual PCTs on delegated functions by acting in their interests as individual PCTs and collectively.  The Sector Board must act in a way which supports PCTs to meet their statutory obligations.

10.2
Where, for a delegated function one or more PCTs’ may fail to meet their statutory obligations, required performance standards or reasonable objectives in respect of WCC assurance assessment, the Sector Board will act in the interests of that PCT and take all reasonable action to remedy the position.

10.3
Where the concerns of the PCT are not addressed, the Sector Chair and Sector Chief Executive will be required by the PCT to attend a meeting of its Board or relevant committee so that it can gain assurance that appropriate action is being taken on those issues for which it remains accountable.

11. REPORTING

11.1.
Communications

11.1.1 The Sector Board shall formally report to its constituent PCT Boards on an agreed basis. The chief executive (or their delegated representative) of each PCT shall act as the overall communication link to their respective Boards and shall present the approved minutes for each Sector Board meeting to the next following public meeting of the Board of their PCT. These minutes will not include minutes of any Sector Board meeting, or part of any Sector Board meeting, which is a closed session.

11.1.2 Minutes should specifically report any exceptions to the agreed programme of work that the Sector Board has approved.

11.1.3 The PCTs’ representatives are responsible for ensuring that the views of the Boards they represent are communicated to the Sector Board.

11.1.4 Minutes will be prepared for each meeting and there will be regular progress updates and the activities of the Sector Board will be included in each PCT’s annual report.

11.1.5 Approved minutes of any Sector Board meeting where the public have been excluded shall be presented to the next following part 2 meeting of PCT Boards.

11.1.6 A  Sector Board section for each PCT’s Annual Report shall be produced within the agreed timetable for the production of annual reports.

11.2
Contracts shall be signed on behalf of the PCTs by the Chief Executive of the Sector Board in accordance with the delegated financial limits set by the Standing Financial Instructions of each PCT.

11.3
The Sector Board will agree the formal reporting arrangements for performance against Contracts to ensure that PCT Member Boards can discharge their statutory responsibilities and accountabilities.  

11.4
The Sector Board will have agreed risk management and assurance arrangements in place consistent with the arrangements of PCT Member Boards.

12. Accountability
12.1 The Sector Board is accountable to its Member PCTs who will agree a framework for assessing the performance of the Sector Board in the discharge of its delegated functions.

12.2 Each PCT is accountable through its statutory responsibilities to use its resources to improve the health of its population and retains that accountability even where functions are best achieved by working with other PCTs.

13. OBLIGATIONS OF EACH PCT

13.1
Each PCT shall remain responsible for performing and exercising its statutory duties and functions for delivery of the Commissioned Services to its population and its patients.


13.2
The Sector Board shall co-ordinate demand and manage it under the Agreement. 


13.3
Each PCT shall be responsible for payment of the Commissioned Services price or prices of the activity volume appropriated to that PCT which shall be the amount set out in Schedule 3 as the annual subscription.  

13.4
It is expressly agreed that each of the PCTs shall itself be liable to make payment or reimbursement (as the case may be), whether to the Host or directly to the Provider, for all Services provided to it by the Provider or otherwise as required by the Agreement. 

13.5
Each of the PCTs shall indemnify each other against any liabilities, damages, costs, claims or proceedings to the extent arising out of or in connection with any negligence on the part of the indemnifying party or any breach by the indemnifying party of any express provision of this Agreement.

13.6
Each PCT further undertakes to indemnify:

13.6.1
each representative member of the Sector Board and every Sub-committee;

13.6.2
the Host  and the members of its Board and its employees; and

13.6.3
each of the Executive Officers


against any liability, damages, costs, claims or proceedings arising out of or in connection with any act or omission (which is not recklessly negligent, fraudulent or involving criminal liability) committed or omitted by it during the course of performing its duties under this Agreement: provided that the liability of each PCT under such indemnity shall be limited to the proportion of the total amount from time to time indemnified under this Clause 13.6 equal to that PCT's holding of the Contract Value. 

13.7
Each PCT shall:

13.7.1
appoint its representative member[s] to the Sector Board and, as decided by the Sector Board, any Sub-committee;

13.7.2
respond promptly to all requests for, and promptly offer information or proposals relevant to collaborative functions of the Sector Board, Sub-committees, and the Host;

12.7.1 pay its share of the Management Fund in proportion to its holding of Contract Value as and when approved and required by the Sector Board.

14. Funding Arrangements

14.1 PCTs will contribute in each financial year to the running costs of the sector as detailed in Schedule 3. Each member PCT will contribute a percentage share of the total running costs on the basis of weighted capitation.
14.2 The Sector Chief Executive will be responsible for proposing a budget for undertaking the delegated functions to the Sector Board.  The Sector Board will be responsible for approving such budgets and recommending them to PCT Boards.

14.3 The Sector Board operates within a risk-sharing Host PCT arrangement to ensure that the budget is in financial balance at the year-end and that no financial liability, risk or benefit resides with the Host PCT.  Therefore, any net under-spend against the budget will need to be returned to Member PCTs and any net over-spend will need to be funded by Member PCTs on the basis of agreed shares.

14.4 The Sector Board will endeavour to manage the totality of the shared budget, within a financial plan that will be agree by each Board as part of its budget setting process.  Any changes to the plan and to the subscription which may be required during the financial year will be submitted to the Sector Board for consultation prior to agreement at the Sector Board.  Changes will be made based on agreed methodologies that support the principles of appropriate risk sharing and equity between PCTs.

15. Host PCT

15.1 One of the Member PCTs will be designated, by agreement of the Sector Board, as the Host PCT for the Sector Board.

15.2 The responsibilities of the Host PCT are set out in a separate agreement but in summary are:-

15.2.1 to appoint and employ such officers as may be required to support the sector and provide all necessary corporate services and management support as may be required;

15.2.2 to be the legal entity, which enters into agreements and/or contracts for services on behalf of the Sector team;

15.2.3 to have in place Standing Orders, Standing Financial Instructions and other appropriate governance arrangements and Schemes of Delegation necessary to enable the sector  functions to be carried out;

15.2.4 to hold the management budget for the Sector team and make payments and receive income as necessary

16. Review

This Establishment Agreement shall be reviewed regularly, at a minimum on an annual basis, with the first review due in March 2011. Amendment to its provisions must be agreed at a meeting of the Board by unanimous vote.

17. MANAGEMENT FUND 

17.1 The Sector Board appoints the Host:

17.1.1 to collect contributions, of amounts from time to time set by the Sector Board (being such amounts as are deemed by the Sector Board, acting reasonably, to be required by it in the discharge of Sector functions) from the PCTs to the Management Fund;

17.1.2 to make the necessary banking and accounting arrangements on behalf of the Sector Board and designated for the Management Fund; and

17.1.3 to make payments from the Management Fund from time to time authorised by the Sector Board.

18. DISPUTE RESOLUTION 
When any matter is referred to dispute resolution under this Clause 18 the matter shall be determined in accordance with the provisions of Clause 16 of the Hosting Agreement to be incorporated into this Agreement. 
19. TERMINATION OF THIS ESTABLISHMENT AGREEMENT
This Agreement may be terminated entirely by a decision of the Sector Board in Ordinary or special meeting at which all PCTs shall be entitled to attend and vote. Such a decision requires a unanimous vote of PCTs and shall taking binding effect on all PCTs at the conclusion of the meeting at which the decision to terminate this Agreement is made (in this Clause 19 called the "Effective Date"). 

20. COUNTERPARTS
This Agreement may be executed in any number of counterparts, each of which shall be regarded as an original, but all of which together shall constitute one agreement binding on all the PCTs, notwithstanding that all PCTs are not signatories to the same counterpart.

21. GOVERNING LAW

The formation, interpretation and operation of this Agreement shall be subject to English law.  

22. PRIORITY OF DOCUMENTS

If there is any conflict between the terms of this Agreement and the terms of any Contract, the terms of this Agreement shall prevail.

AS WITNESS in the Schedule the hands of the duly authorised representatives of the parties listed therein

Schedule 1

Delegated Functions

Strategy and planning

· approve strategic and operating plans for the sector incorporating London-wide and sector priorities, including services, finance, capital, estates and workforce

· develop and agree clinically-led service reconfiguration plans for sector, taking fully into account the changed political context

· approve the pre-consultation business case and consultation documentation for any such changes

· relate formally to any Joint Overview and Scrutiny Committees which relevant local authorities might be required to establish;

· take decisions on the issues being consulted upon, taking into account the outcome of consultation, the impact assessments and any other relevant material

Strengthening commissioning

· agree the programme for implementation of further stages of strengthening commissioning in accordance with national and NHS London guidance

Commissioning

· agree acute commissioning priorities on an annual basis and ensure that individual PCT draft operating plans can deliver key targets

· agree performance targets for sector

· monitor delivery of key targets and ensure that action is coordinated to improve sector performance

· ensure effective commissioning of acute services on PCTs’ behalf in accordance with indicative budgets for acute services delegated by PCTs for the Commissioning Unit to implement on their behalf

· agree local incentives to support strengthening commissioning

Finance and budget

· approve a coordinated financial plan for the sector,  within budgets set by PCTs, and monitor delivery against the plan 

· approve the budget for the sector team within the funds delegated by PCTs for the purpose and ensure that it is managed effectively 

· approve short to medium term prioritisation of business cases for strategic capital spend within the sector
London specialised commissioning

· appoint committee members of the London Specialised Commissioning Group (SCG) in accordance with the establishment agreement for the London SCG

· manage (on behalf of Member PCTs) the financial performance of the London SCG in order to assist it to remain within budgets set for that particular year

Business as usual

· agree hosting and business arrangements for sector

Schedule 2

Commissioned Services

The services which the Sector Board is responsible for commissioning and the arrangements governing their procurement and managements are set out in the Service Level Agreement agreed by member PCTs.

Schedule 3

Annual Subscriptions (2010/11)
	
	2009/10 Payment
	NWLCP
	Strengthening Commissioning
	Total
	NWL Strategy  Costs to Date*

	
	
	
	
	
	

	NHS Brent
	536
	945
	133
	1,078
	127

	NHS Ealing
	588
	1,041
	146
	1,188
	140

	NHS Hammersmith & Fulham
	338
	579
	82
	660
	78

	NHS Harrow
	349
	600
	84
	685
	81

	NHS Hillingdon
	422
	735
	104
	838
	99

	NHS Hounslow
	410
	712
	100
	812
	96

	NHS Kensington & Chelsea
	333
	570
	80
	651
	77

	NHS Westminster
	642
	754
	106
	860
	102

	
	
	
	
	
	

	Total
	3618
	5,936
	835
	6,772
	800


Note: Contributions above exclude PCT contributions to LAS which are notified separately as part of the pan-London levy schedule.
* Any additional contributions for NW London Strategy to be agreed by JCPCT
Schedule 4

Standing Orders, Standing Financial Instructions, Schemes of Reservation and Delegation

To be adapted from those of the host PCT (see clause 3.7)
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