NHS Brent 

Update on externalisation of PCT Managed Practices
1.
Introduction
In July 2008, NHS Brent Board considered two options to externalise the three remaining PCT managed practices.  Option one was the use of a gateway process that would enable each practice to be tested against quality criteria.  If the practice passed, it would be offered the opportunity to apply for an APMS contract.  Option two was a full tender exercise.  The Board agreed to option one subject to legal advice confirming NHS Brent would be acting within Department of Health Procurement Guidance.  

At the September Board meeting, the Board received legal advice on this commercially sensitive issue during the private part of the meeting.  In the earlier public meeting, it heard representations from the patients’ group at Sudbury Court Drive, one of the salaried practices.  The group requested that the Board should stick with its earlier decision to externalise the practice through a gateway process.  This was for two reasons, firstly, their legal advisers had advised there was no legal requirement to tender and secondly, a former interim chief executive of the PCT had given undertakings that following an assessment process, the PCT agreed that Sudbury Court Practice should not be tendered.

The September Board meeting agreed that a final decision concerning externalising the practices should make a decision about how to externalise the practices in public, and receive a report from legal advisors in the public part of the meeting.  The purpose of this paper is to:

1. consider the case for change from PCT salaried practices

2. receive and consider the PCT’s legal advice

3. reappraisal of the two options

4. to make a final recommendation and agree a way forward.

2. The case for change

When PCTs were formed between 2001 and 2002, they were both a commissioner of services and a provider of community services.  There were deemed to be merits in having both roles in one organisation in that PCTs could integrate primary (GP) and community services.  Many PCTs took over practices or established new practices for a variety of reasons:

· Vacancy arising from a failing practice 

· A new practice to provider for populations with particularly high needs such as refugee and homeless people where the practice would not  be economically viable under the regular GP contract 

· Existing GMS practices found the concept of a salaried practice philosophically attractive e.g. their practice could concentrate on the needs of its patients rather than run a profitable business. 

Prior to the publication of the World Class Commissioning (WCC) Assurance Framework most PCTs had divested themselves of directly running practices as former GMS contractors found being part of a PCT was too bureaucratic (HR processes, ordering of essential equipment and medicines) and new practices were often expensive and did not compare well on benchmarked performance with other practices e.g. Quality and Outcomes Framework (QOF).  The advantages of integrating care between community and GP services were rarely taken.  NHS Brent provider side signalled in 2007/08, that it did not want to manage the practices any more.  The WCC Assurance Framework requires PCTs to focus purely on commissioning services and to externalise any remaining PCT run services.  It is not an option for NHS Brent to continue to manage the practices in the longer term.  

NHS Brent had four salaried practices.  The Harrow Road practice returned to an independent practice in May 2008.  The GP Principal, Dr M Patel, had retained the right to return to a GMS practice.  The PCT agreed a PMS contract with him to recognise the additional services provided to refugee and homeless patients.  The three remaining practices are: 

· A GP practice based in Wembley Centre for Health and Social Care.  PCT began managing the practice on 1st September 2004 after the senior partner put a proposal to the PCT to become a salaried practice.  Contract Value (full year) £292,778.
· The Burnley practice.  The practice was set up in April 2004 as a new PMS practice with a particular focus on care for homeless people.  Approximately half the patients come from a practice which was formally located in Burnley Road.  The practice transferred to Pound Lane in 2001 as the Burnley Road practice did not meet minimum premises standards.  The practice is now located in Willesden Centre for Health and Care.  Contract Value (full year) £450,492.
· Sudbury Court:  The PCT began managing the practice in following the resignation of the single handed GP principal in  January 2003.  The practice moved into Sudbury Primary Care Centre in October 2008. Contract Value (full year) £278,533

The three remaining practices vary in performance compared to the following benchmark data compared to the average Brent practice and in England:

· Access to a GP within 48 hours

· Patient satisfaction

· QOF scores

· Public health targets

· Cost effective prescribing indicators

· Cost per patient.

The summary details are tabulated below:

	Indicators
	Burnley
	Sudbury
	Wembley

	PCAS  24 hour access target 
	Meets standards 80% of the time
	Meets standards 80% of the time
	Meets standards less than 80% of the time

	PCAS 48 hour access target
	Meets standards 80% of the time
	Meets standard more than 95% of the time
	Meets standard more than 95% of the time

	Access patient satisfaction survey (4 indicators)
	Up to two indicators below PCT average
	Three or more indicators below PCT Average
	Up to two indicators below PCT average

	QOF achievement
	958.99
	977.7
	975.45

	flu 65+ uptake
	71%
	75%
	64%

	childhood immunisation uptake at 2 years
	0
	90.57%
	86.81%

	Cervical screening
	68.37%
	75.79%
	68.92%

	Prescribing budget cost per patient adjusted for age and sex
	£23.26
	£25.97
	£17.11

	% of patients on Simvastatin
	69%
	83%
	80%

	Cost per patient
	£190.73
	£57.39
	£62.66


NHS Brent would want to ensure that any new provider of service would deliver services to the best benchmarked indicator in Brent within an agreed timetable.

3. Legal advice to NHS Brent on externalising the practices
In July 2008, the Board agreed to externalise the practices through a quality gateway process.  That is, where the existing providers of the service expressed an interest in managing the contract, their current performance would be assessed against a range of quality criteria.  If they passed, they would be offered an opportunity to agree a five year APMS contract.  This recommendation was made subject to legal advice on whether this process would meet NHS competition and procurement guidance.  

Capsticks has advised NHS Brent that the gateway proposal does not meet best practice arising from Department of Health Procurement Guidance and we could be open to a claim for compensation from a provider who did not have an opportunity to win such a tender.  Advice in general on procurement is given below:

(i) The Regulations (where applicable) generally require contracts for services with a value equal to or above the relevant financial threshold, to be advertised in a standard format in the Official Journal of the European Union to prospective tenderers.  The contract must then be awarded in accordance with the tender procedures set out in the Regulations.

(ii) The APMS contracts being considered are PART B contracts under the Public Sector Regulations.  

(iii) Part B services do not require advertising or any form of competitive tendering under the regulations but Brent NHS must adhere to the EU Treaty Principles of non discrimination, equal treatment, transparency, proportionality and mutual recognition.

(iv) The principles imply that the contract has to be advertised adequately and that some form of fair competition is used to select a provider. The European Court of Justice has not ruled definitively about this for Part B services. To minimise risk of challenge NHS Bodies should advertise the contract and run a fair procurement process.  

NHS Brent sought legal advice from Capsticks on six specific questions and this is given below:

Question 1: Does the DH procurement guidance issued in May 2008 require NHS Brent to externalise the PCT salaried practices through a tendering process?
The Department of Health Procurement Guide for Health Services (May 2008), does not expressly require NHS Brent to externalise salaried practices through a tendering procedure but provides a guide as to how a decision should be made one way or another.  The Guide itself is consistent with recent EU guidelines.  The Guide requires NHS Brent to provide the public with the best mechanism to deliver what patients need.  Relevant criteria include the value of the contract (the higher the value the greater the need to tender), the level of market interest, government policy on protected services and circumstances where competition is not appropriate.  In the case of these practices, the value of the contracts is over the threshold where EU will require competitive tendering for most goods and services, although tendering is not obligatory for clinical services.  The services are not covered by government policy on protected services.  If anything, government policy is that NHS Brent should promote competition.  The level of market interest is likely to be high and there are no circumstances in these cases to say that competition is not appropriate.

Question 2: The DH procurement guidance is good practice guidance and not mandatory. Do our standing orders/standing financial instructions (SOs/SFIs) require us to follow the DH procurement guidance?
The Guide is guidance which means that NHS Brent is obliged to follow it unless it has a good reason not to.  The NHS Operating Framework 2008/09 under which NHS Brent operates states that "commissioners must follow the guidelines set out in the Procurement Guide".  In addition, the Guide itself states that the Department of Health's new Corporation and Competition Panel will use the Guide as a benchmark when considering disputes concerning disputes about whether or not clinical services should have been put out to tender. 
Whilst NHS Brent's SOs/SFIs do not require it to follow the Guide, that is because they precede it and do not refer to it.  However, the SOs/SFIs do, if anything, encourage the NHS Brent to go out to tender.  In this regard, the SOs/SFIs are consistent with government procurement policy which requires value for money to be sought in all public procurement and this is normally done through competition unless there are compelling grounds to the contrary.  

Question 3: Does the proposed quality gateway process, whereby the existing practitioners are assessed and if pass the gateway have an opportunity to negotiate an APMS contract with NHS Brent, allow us to put aside any requirement to tender?
The Gateway process does not allow NHS Brent to put aside any requirement to tender, but the option of a gateway process can assist the Board to make its decision whether or not to tender.  This is because the process will help NHS Brent to understand whether the current providers are able to provide the required services.  It will not enable NHS Brent to assess whether it has the best providers and/or whether they are providing best value for money.
Question 4: The externalisation of the three practices does not meet any of  the circumstances in which we can waiver tendering under our SO/SFIs.  In what circumstances, if any, can we put aside our SOs/SFIs, if on this occasion NHS Brent decided it wished to offer the practices an opportunity to negotiate an APMS contract.

NHS Brent can make this decision under its standing orders without the need for formal suspension of them.
Question 5: In 2007, senior officers for Brent PCT informed the Sudbury Court Drive patient participation group that following an assessment of the quality of the service, the practice would never be tendered.  Does this undertaking lessen the obligation for NHS Brent to now externalise the practice through tendering and in view of the strong support from the patients group?
This promise was made in 2007 by a former Interim Chief Executive of the PCT and must be taken into account when the Board makes its decision as a factor when deciding whether or not to tender that particular practice.  The promise cannot, as a matter of law, be a determining factor on its own particularly because it predated the Procurement Guide.
Question 6: If NHS Brent decided not to tender on this occasion because of strong patient views about retention of existing practitioners and previous undertakings that there would be no tendering exercise, would this set a precedent of any kind for the externalising other in house services or other contracted services where tendering would otherwise be required?
Decisions about these particular practices are applicable to those practices alone and any decisions made by NHS Brent will not form a binding precedent.

In summary, NHS Brent is expected to tender for the externalisation of the three practices but it could go ahead with the gateway process if the Board thought there were compelling reasons to do so.  In a rapid survey of PCTs in London, we found one PCT, Tower Hamlets, had followed a similar gateway process.  Most PCTs had tendered particularly since the Procurement Guide and WCC Assurance Framework were published

The benefits and risks of the two options are reappraised in the next section.
3.
Reappraisal of options one and two
The options have been reappraised against the following seven criteria:

I. continuity of patient care

II. quality of patient care

III. patient support

IV. strategic fit and world class commissioning competencies

V. organisational reputation

VI. value for money

VII. procurement considerations

Appendix 1 sets out the mini appraisal of criteria 1 to 6 and Appendix 2 sets out procurement considerations as specified by the Procurement Guide .  The high level results are tabulated below:

	
	Option 1 Gateway
	Option 2 Tender

	Continuity of patient care


	High
	Medium

	Quality of patient care


	Medium
	High

	Patient support


	Medium
	Medium

	Strategic fit and world class commissioning competencies


	Low
	High

	Organisational reputation


	High
	Medium

	Value for money


	Low
	High

	Procurement Considerations (Appendix 2)
	Medium
	High


The reappraisal shows there is no compelling reason to go ahead with the gateway process.  The benefits of tendering outweigh the gateway process in respect of securing quality of care, world class commissioning, value for money and procurement requirements.  While managers have given careful consideration to the Sudbury patient participation group’s views about the case not to tender, their concerns around retention of the same staff and changing fundamentally the nature of the service provided could be met through a tendering process by:

(i) the existing staff have an opportunity to tender for the practice

(ii) the existing staff will be transferred to a new provider whether they are successful in winning the tender or not

(iii) developing a service specification which retains those aspects of the service valued by patients 

It is NHS Brent’s policy to involve patients in the development of service specifications and assessment of bidders so all practice patient participation groups would be invited to participate in a tender process.
3.
Recommendation and way forward

The Board is asked to support the recommendation that the three practices are externalised through a full procurement process.

Subject to the Board agreeing to this recommendation, the Board is asked to agree the following outline project plan:

	Activity
	Responsibility
	Timeline

	Establish project team and selection panel
	Primary Care Commissioning
	November 2008

	Preconsult with PCT staff about likely implications
	NHS Brent Provider Side
	December  2008

	Develop service specifications with current practices patient groups and public
	Primary Care Commissioning
	December to January 2009

	Issue advert and MOI
	Primary Care Commissioning
	January 2009

	Approve the service specification
	PEC
	February 2009

	Evaluate prequalification questionnaires
	Procurement Panel
	March 2009

	Invitation to Tender
	Procurement Panel
	March 2009

	Shortlist and assess tenders
	Procurement Panel
	April 2009

	Invitation to Negotiate
	Procurement Panel
	April 2009

	Select preferred bidders
	Procurement Panel
	May 2009

	Formal consultation with staff and transition period
	NHS Brent Provider Side & Primary Care Commissioning
	May to July 2009

	Contracts agreed and new providers start
	NHS Brent
	August 2009


4.
Recommendations 

The Board is asked to:

(i) agree the practices should be externalised through a full tender

(ii) agree the outline project plan.

Jo Ohlson

Director of Primary Care and Community Commissioning
Appendix 1

REAPPRAISAL OF OPTIONS

	CRITERIA


	BENEFITS
	RISKS
	SCORING

High

Medium

Low

	I. Continuity of patient care



	Option one – gateway
	Current GPs wish to go through the gateway exercise and if successful want to stay.

The gateway process would be completed within three months.
	At least two practices may not pass the gateway and we will need to tender.
	High

	Option two - tender
	Current staff will be transferred to new provider.

Practices will continue to be managed by NHS Brent until the tender is complete.
	Staff will leave & current practice style will change.

Tendering exercise will take 6 months to complete & staff may leave during the interim.
	Medium

	II. Qualitiy of patient care

	Option one – gateway
	Only good quality practices will pass the gateway and the APMS contract will include stretch quality targets.
	Higher quality could be secured by new providers although the success of achieving this through procurement has been mixed.
	Medium

	Option two - tender
	Only providers with a track record of delivering high quality would be considered.
	A new provider is likely to seek one to two years in achieving higher quality outcomes for these practices.
	High


	III. Patient support



	Option one – gateway
	Sudbury Court & Burnley patient groups support and are willing to participate in the gateway assessment.
	The two popular practices might not pass the gateway.
	Medium

	Option two - tender
	One practice patient group meeting has expressed strong dissatisfaction with the existing provider and many complaints have been received. 

The service specification would be developed with the public and practice patients.
	Sudbury Court strongly opposes a tender exercise with a new provider coming in.
	Medium

	IV. Strategic fit & world class commissioning



	Option one – gateway
	All APMS contracts will require longer opening hours and expansion of the list size.

The in-house providers would be assessed and same contract offered as to external provider.

If a practice fails the gateway the practice will be tendered. 

The 5 year APMS contract would allow recommissioning of the service in future years.
	Perpetuating small practices. 

May not make the most potential of these practices being located in 3 primary care centres e.g., walk in patients.


	Low

	Option two - tender
	Tendering would confirm new style of commissioning primary care services.

In house practices would be tested against the market.
	
	High


	V. Organisational reputation



	Option one – gateway
	Process has been discussed with practices, LMC and patient groups and all are supportive of it.  
	
	High

	Option two - tender
	LMC have been advised that we may now be tendering the three practices. Only one patient group has raised the prospect of judicial review of the decision to tender and their case is weak legally.
	
	Medium

	VI. Value for money



	Option one – gateway
	The cost of externalising practices who pass the gateway will be minimal and less labour intensive.

The cost structure within the APMS contract will be similar to what we would do with a new provider
	We may not be able to agree a value for money contract e.g., homeless population with existing practice.

The practices will not have been market tested for price.
	Low

	Option two - tender
	The costs are market tested.
	Two of the practices may cost more.
	High

	VII. Procurement considerations



	Option one – gateway
	Shorter timescale and less costly.
	Lack of open competition may be challenged by local providers.
	Medium

	Option two - tender
	Well developed market and high  interest in other primary care services being tendered.
	
	High


APPENDIX 2
Procurement Considerations
	Assess relevant markets 
	
	

	What is the need? 
	Are new services required either in terms of new treatments or additional and discrete new provision? 
	Existing contracts being transferred from Provider arm to Independent of PCT.

	Market structure 
	Assess local, regional and national markets in terms of where services are provided along current or desired patient pathways (vertical market structure). Assess the number of local and regional provider organisations and understand current market structure (horizontal market structure). 
	Primary Care Market well developed.  

Lots of national examples of Contracts being won by independent companies.  Examples around the UK of Contracts being won by local practices.

Within London similar mixture of Contract awards.

Locally good response to locally  advertised temporary APMS contract for a vacancy and high interest in permanent contract for vacancy and GP led health centre.

	Competition 
	Assess behaviours that demonstrate competitive tension and responsiveness to patients and commissioner needs. Is there a case for introducing (more) competition to address choice, quality, efficiency or responsiveness? 
	

	Capacity 
	Is there sufficient capacity (facilities, diagnostics and treatment equipment, workforce etc) to provide required services? 
	All three practices have capacity to provide the required services irrespective of who the Contract holder is.

	Innovation 
	Assess developments in the market in other regions and international benchmarks. 
	Primary Care Market well developed.  Equitable Access to Primary Care Schemes causing further market awareness and development.  Organisations having to respond to 

	Interest
	Assess market interest in opportunities, transparently and without discrimination, including whether a contract may be of interest to a provider from a member state. 
	Interest from advertised practices to date has been high.

	Evaluate existing contracts
	
	

	Performance 
	Analyse current provider’s performance – are they meeting expectations and seeking quality improvements? Will a re-tender/new tender have a positive impact on the end user? 
	Sudbury Court Practice

Patient satisfaction survey: Amber: 1 to 2 indicators below PCT average

QOF Achievement: 974.67 (Green)
It is likely that a tender will have a negative impression on end users as they believe their practice provides high quality care currently and they do not see a need to tender.

Dr Amin

Patient satisfaction survey: Amber: 1 to 2 indicators below PCT average

QOF Achievement: 975.45 (Green)

Impact on end from end user perspective less clear.  

Burnley Road.

Patient satisfaction survey - Amber: 1 to 2 indicators below PCT average

QOF Achievement: 958.99 (Green)

Impact on end from end user perspective less clear.  

In relation to all three moving the practices to an APMS contract with clear specification requirements is likely to result in a broader range of services being delivered and greater uptake being achieved.  This is likely to have a positive impact on registered patients in all three practices.

	Efficiency 
	Are services being delivered efficiently? Is productivity in line with services delivered elsewhere including internationally? 
	

	Demand 
	Is demand being managed effectively? 
	Sudbury Court Practice

GP PCAS Meets target 95% of the time (Green)

PCP PCAS Meets target less than 80% of the time (Red)

Dr Amin

GP PCAS Meets target 95% of the time (Green)

PCP PCAS Meets target 80% of the time (Amber)

Burnley Road.

GP PCAS Meets target 80% of the time (Amber)

PCP PCAS Meets target 80% of the time (Amber)



	Fitness
	Are current contracts fit for purpose in light of future need and requirements? 
	Current contracts would need to be reviewed and it is highly likely would need re-specifying to meet PCT requirements around access and delivering a full range of services.

	
	
	

	Evaluate procurement options (especially in relation to market structure)
	
	

	Outcomes 
	Review outcomes from previous procurements, particularly for similar services and with regards to the size/structure/number of contracts and contract lots. 
	Successful award of temporary APMS Contract.



	Attractiveness 
	Based on the market assessment and proposed risk-sharing arrangements, determine the scale and attractiveness of the opportunity to providers (existing providers, existing or potential market). 
	It is likely that all salaried GPs would be interested in winning the Contracts.

It is possible that there might be local interest (Brent and providers from neighboring PCTs).

Procurements held elsewhere in London have attracted private company interest.

	‘Lots’ 
	Assess whether the needs of the population would be best served by single or multiple contracts (lots), and approaches to achieving seamless pathways of care. 
	

	Multi-source 
	The multi-sourcing approach offers a number of potential benefits including: • providing scope for continuing to exert a degree of competitive pressure between providers; • access to a wider range of resources and approaches than might otherwise be possible, and to pilot or run with different approaches in parallel; and • continuous improvement. 
	

	Single-source
	The potential benefits of a single provider approach include: • flexibility in bringing about business change; • potential for servicing the entire requirement at a lower total cost than with multiple providers, through economies of scale; and • reduced contract management overheads. 
	

	
	
	

	Evaluate procurement routes
	
	

	Advice 
	Seek legal advice or contact NHS Purchasing and Supply Agency (PASA) for help on the procurement routes. 
	Advice already sought which indicates undertaking a tender minimizes risk to PCT.

	Mirror Part A 
	The procurement routes to consider include those used for Part A services: open procedure; restricted procedure; competitive dialogue (where justified). Negotiated procedure should only be used in very exceptional circumstances. 
	Unlikely to Mirror Procurement for Part A services.  

	Other
	Determine other routes that are proportionate for the scale, complexity and risk associated with the services to be purchased and the market to be managed. 
	Further legal advice would be required but if tender is opted for then the PCT might want to consider how it ‘adequately’ advertises the contract.
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