Henderson Hospital (Tier 4 Personality Disorder & Training Service)

In-patient Outreach – proposed closure and consultation

Update to the London PCT’s 2nd May 08

1. Background
1.1    The (East of England, South East Coast, South Central and London) four-region  commissioning  consortium  gave formal notice to the Trust in September 2007 that the majority of commissioners wished to withdraw from the consortium due to a reduction in need, at the same time recognising potential need on a cost per case basis, allowing previously committed resources to be used to further develop local Personality Disorder services.
1.2 Following this, the Trust Board approved the closure of the Henderson Unit subject  to consultation, and indicated its desire to achieve this by the end of March 2008. Accordingly, to ensure consultation processes were followed properly, all four regional commissioners asked their local commissioning colleagues if, in discussions with their local health overview and scrutiny committees (HOSCs), they wished to proceed to consultation.   At this stage most HOSC’s did not consider the change to be substantial and were not inclined therefore to propose that PCT’s formally consult.

1.3
As of the end of February 2008, there were only 9 inpatients.

1.4      Leigh Day & Co solicitors (on behalf of some Henderson patients)  served notice of intention to seek a Judicial Review against NHS London for failure to act within accordance of the NHS Act 2006, section 242, in particular the failure “to provide strategic input and ensure that the future of the Henderson Hospital is fully and properly consulted upon by all relevant bodies, and all relevant bodies, individuals and groups are provided with the opportunity to participate in the consultation.” 
1.5      In view of the wider risk of judicial review, South East Coast, South Central and East of England regions decided that all PCTs in those regions should carry out a joint consultation on proposals for future services for tier 4 personality disorder, which would include proposals affecting the future of the Henderson. After taking advice from Capsticks and NHS London Director of LWPs, I recommended to the 31 London PCTs, that they be allowed to act formally on their behalf to:

· signal to South East Coast, as the lead region, that all PCTs in London wish to be part of the joint four-region consultation;

· inform NHS London of our intention, to enable them to respond in full to the legal proceedings initiated by Leigh Day & Co; and

· commit a small resource to undertake this activity.

1.6
This agreement was ratified by 31 London PCTs via Director of LWPs and confirmed to South East Coast SHA, and SCG , NHS London along with Capsticks on 29th February 2008.

1.7     Patients, current and potential, along with Commissioners and referees have been    regularly updated on the proposed timetable and any emerging situation during this period.

2.   Scoping Activity

2.1  06/03/08  Scoping Meeting held between the 4 regional leads, their civic engagement leads and Capsticks Solicitors to scope the extent of the consultation.  Stephanie Newman SECSCG Chaired.

2.2   Agreed  to consult on the Tier 4 Personality Disorder care pathway not the closure of the Henderson which will be a potential consequence.

2.3   Agreed  to use SCG’s as the vehicle to manage the process, proposing to establish a time limited Joint SCG committee (JSCG), mandated to take the final decision.

.
(See attachment) Tier 4 Personality Disorder Consultation  

3.      Current Position
3.1   Following discussions between residents and clinicians at the Henderson Hospital on 2 April 2008, where the decision was taken that the Henderson’s residential service was no longer clinically viable, the Trust is commencing, from 11 April, a formal consultation with the Henderson’s staff on the temporary closure of the hospital. The 30-day consultation period will end on 11 May 2008. The community arm of the Henderson service will continue and any decision that the Trust makes at the end of its consultation with staff will be an interim one.

3.2  This formal consultation with staff does not pre-empt the outcome of the public consultation on the provision of residential personality disorder services, of which Henderson is a part. This will proceed as planned over the summer, led by the Specialist Commissioning Groups representing all the regions which use the Henderson service. The outcome of the public consultation will determine the future of the Henderson service and further formal consultation will then take place with all staff. 

4.      Next steps and timeline
4.1   Letter sent to each of the 4 Chairs of SCGs asking them to confirm support for the establishment of a time limited Joint SCG committee, enclosing a standard letter to send out to their PCTs requesting their boards support in principle for the establishment of a Joint SCG committee, which will have two formal roles:

· Approve the consultation process and documentation

· Make the final decision post consultation on behalf of the 62 PCTs.

4.2  Once the in principle agreement is received from all 62 PCT boards, a formal resolution drafted by Capsticks Solicitors to ensure that the final JSCG is formally constituted, will be sent out.  All 62 PCT boards will need to ratify this resolution in a part 1 board meeting in order for the JSCG to be formally established and able to legally take the final consultation decision on behalf of all.  Due to the tight timelines, this activity will need to be completed confirmed to the Director of LWP’s by May 28th 2008.  South East Coast SCG and Capsticks will be unable to proceed without this formal confirmation.

4.3
In addition, all 62 PCT boards will have to make a recommendation to the JSCG, again in part 1 board, as to the preferred outcome of the final consultation.

 4.4
It is anticipated that the consultation process will commence in September 2008 for 3 months.

5.
Financial Implications
5.1
Costs of the consultation exercise, including legal fees will need to be covered by the 4 SCG areas.

5.2
The cost for London equates to circa £39k.  This sum will be shared across London PCT’s pro rata as per the agreed levies for 08/09, and be collected via IAT transfer.
6.
Patient Care and Involvement
6.1
Work is on-going with the PCT Lead Commissioners to identify alternative placements for patients due to the recent notification of temporary closure of the Henderson.

6.2
The Consultation will look at Tier 4 services available for this cohort of patients.  As funding has been invested in local mainstream PD services in many PCT areas, local services are more readily available.  

7.
Conclusions
7.1
The legal advice is that a consultation process has to be completed on behalf of all 62 PCTs who originally formed the consortium for Tier 4 PD Services.

7.2
The potential closure of the Henderson Tier 4 PD service has attracted significant media and political interest and there is a need to ensure the consultation process is robust and cost effective, to ensure we reduce potential for challenge in respect of the process followed.

7.3
SEC SHA (who are performance managing the process) and Capsticks have advised on the constitution of the SCG Joint committee, both in terms of the numbers as well as the status.  This is in part due to the number of organisations (62 PCTs) being represented and the need to not leave ourselves open to judicial review.

8.
Actions required by the London PCT’s.

This paper seeks formal confirmation from London PCT Boards of their agreement to the arrangements for decision-making in these 3 key areas.

8.1  To approve joint arrangements for managing the programme of consultation and subsequent implementation.  

8.2 Ensure that their Schemes of Delegation enable them to proceed as proposed. 

8.3  Agree programme management through the London Specialised Commissioning Group led by South East Coast SCG.
Joint Committee of PCTs  

8.4    PCTs are being asked to consult formally on the Tier 4 Personality Disorder Services
In summary, PCTs are asked to do the following –

1) to share decision making processes on consultation with other PCTs in London, East of England,South East Coast and South Central

2) support appointment of a Joint Committee
3) to support agreed arrangements for electing a Chair and Vice Chair for the joint Committee, and adoption of Standing Orders for the Joint Committee.

SPECIFIC ACTION

Each London PCT Board is asked to receive this paper, and resolve to accept its recommendations, in accordance with its Standing Orders.

PURPOSE of PAPER 
To record the policy context for the establishment of the Joint Committee for Primary Care Trusts (JCPCT) for the purpose of formal consultation on tier 4 Personality Disorder Services the consequent action to be taken by Primary Care Trusts; and to confirm the role and remit of the Committee.
9. Statutory Framework
9.1
The relevant statute is the National Health Service Act 2006 and specifically sections 1 to 3 which impose a duty on the Secretary of Sate for Health to provide a comprehensive Health Service. The NHS (Functions of Strategic Health Authorities and Primary Care Trusts and Administrative Arrangements) (England Regulations 2002 SI 2002/2375) allocates certain of those functions to Primary Care Trusts and amongst other provisions authorises those Trusts to make arrangements for their functions to be exercisable jointly with other NHS bodies and permits the delegation of the exercise of those functions to committees or sub-committees including joint committees. If a body delegates its relevant functions to a joint committee and that committee reaches a decision the body will be bound by that decision.

Application
Guidance issued by the Department of Health in July 2003 (“Overview and Scrutiny of Health – Guidance”) recommends as follows:

Paragraph 10.3.2 "In circumstances where a proposed service change spans more than one PCT, they will need to agree a process of joint consultation.  The Board of each PCT will need to formally delegate the responsibility to a Joint Committee, which should act as a single entity.  Following the consultation the Joint PCT Committee will be responsible for making the final decision on behalf of the PCTs for which it is acting.  See Regulation 10 of SI 2002/2375 for relevant PCT provisions".
Although this is only guidance, the circumstances of the Tier 4 Personality Disorder consultation warrant a Joint Committee arrangement. 

         Establishment

The Chief Executive of each of the Primary Care Trusts in the review is being asked to obtain the approval of the Trust Board to the following decisions:- 

a) That the Trust resolves to use its authority under the 2002 Regulations to share decision making powers on this consultation with those PCTs who also regard the development of Tier 4 Personality Disorder Services as representing a potential substantial variation or development of services for their populations. 

b) That the Primary Care Trusts in point a) above approve the appointment of a Joint Committee to act on their behalf, in accordance with the terms of reference below. 
  c)  The Joint SCG committee has 3 representatives from each of the 4 SCG areas: The SCG Chair, (Caroline Taylor) The SCG Director (Sue McLellen) and a Non-Executive PCT Chair, or member if your PCT Chair is interested please can you let the SCG Chair know as soon as possible.
d) That the Joint Committee shall adopt the Standing Orders relating to the handling of meetings, agendas, and declarations of interest, and also Standing Financial Instructions of the Trust of which the Chair is the nominated member apart from the mechanism by which decisions shall be reached – see below. Such Standing Orders will regulate compliance with the Public Bodies (Admission to Meetings) Act 1960 and associated arrangements for publication of dates of meetings, issue of papers etc. Thus the Committee will meet in public. 

Primary Care Trust Boards are also asked to agree that the role of the Committee shall be to carry out the following functions as the formal Consulting Body:- 

           a) Approve the method and scope of consultation

b) Approve the text of and issue the Consultation Document 

c) Act as the formal body in relationship to the Joint Overview and Scrutiny Committee established for this Consultation by the relevant Local Authorities 

d) Receive the formal Report on the Outcome of Consultation 

e)  Receive the Health Inequalities Impact Assessment on Tier 4 Personality Disorder Services
f) Take decisions on the issues which are the subject of the consultation 

g) The Joint Committee will be asked to delegate to the SECSCG the operational management of the consultation process.
Procedure 

Primary Care Trust Boards are also asked to agree:- 

           a) The Joint Committee adopts the standing orders of the Primary Care     

           Trust of which the Chair of the Joint Committee is a member.

b) Each member of the Joint Committee shall have one vote and the Joint Committee shall reach decisions by a simple majority of the members present, but with the Chair having a second and deciding vote if necessary.

c) That, prior to making any decisions on the Tier 4 Personality Disorder Provision in the area of the Trusts in membership, the Joint Committee will receive a comprehensive and balanced summary report and analysis of responses to the Consultation Document, and specifically any recommendations concerning the models of care and delivery made by each of the health service bodies involved in the consultation. 

 d) A Health Inequalities Impact Assessment will be commissioned from the SECSCG

e) That the Joint Committee will make decisions on the issues being consulted on,  taking proper account of all the consultation responses and all other relevant matters, including the Health Inequality Impact  Assessment. 

           f) These decisions shall be binding on all member trusts.
Recommendations

The PCT Board is asked to pass the following resolutions: -

1. The Primary Care Trust resolves to use its authority under the 2002 Regulations (10 (1) (c) ) to share decision making powers on this consultation with those PCTs who also regard the Tier 4 Personality Disorder Services as representing a potential substantial variation or development of services for their population.

2. The Primary Care Trust is content for the PCTs in point 1 above to appoint a Joint Committee in accordance with the Terms of Reference set out in point 1.6 above.

3. The Primary Care Trust is content that the Joint Committee will comprise of    The proposal is that the JSCG is made up of 3 representatives from each of the 4 SCG areas, the 4 SCG Chairs and Directors plus 4 Non-executive members (1 from each SCG area), if possible the Chair of a PCT other than the SCG host organization in order to widen the input, and lessen the load on the host SCG PCT.

Current establishment agreements for SCGs do not include delegation for consultation purposes and therefore each PCT will need to formally delegate authority with regards to the consultation to the JSCG.  Recognising that the final decision will be binding on all 62 PCT members of the 4 SCGs involved in the consultation process.
4. The Primary Care Trust is content that members of the Joint Committee shall elect a Chair and Vice Chair from among their number. 

5. The Primary Care Trust is content that the Joint Committee shall adopt the Standing Orders relating to the handling of meetings, agendas, and declarations of interest, and also Standing Financial Instructions of the Trust of which the Chair is the nominated member apart from the mechanism by which decisions shall be reached – see below. 
6. Such Standing Orders will regulate compliance with the Public Bodies (Admission to Meetings) Act 1960 and associated arrangements for publication of dates of meetings, issue of papers etc. Thus the Committee will meet in public. 

7. The PCT is content that the Joint Committee will convene solely for the purpose of consulting on Tier 4 Personality Disorder Services.
Alison Armstrong

Director of Mental Health Offender Health and Substance Misuse

On behalf of the London PCTs

18th April 2008
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	Start Date
	Completed date
	Days to Completion
	Remaining
	Lead

	1
	Agreement all 62 PCTs to consult London 31; EoE 14; SC 9; SEC 8
	Complete
	20/02/2008
	29/02/2008
	9
	0
	JS

	2
	Scoping Meeting with Regional Specialised MH leads & their Civic Engagement leads with David Mason Capsticks - legal advice, meeting held under legal privilege no obligation to share detail under FOI
	Complete
	20/02/2008
	06/03/2008
	15
	0
	JS

	3
	PCT's delegated authority letters to be received by SCG lead 
	 
	06/03/2008
	30/04/2008
	55
	49
	SCG lead

	 
	Letter to go to Directors of SCG to confirm 4 SCG's final decision making forum.
	 
	06/03/2008
	31/03/2008
	25
	19
	SN

	 
	Template letter for PCTs to delegate authority to be prepared send to Capsticks
	Preparation
	06/03/2008
	14/03/2008
	8
	2
	JS

	 
	David Mason to approve
	Approval
	14/03/2008
	20/03/2008
	6
	8
	DM

	 
	London to confirm delegated forum
	 
	06/03/2008
	31/03/2008
	25
	19
	AA / JM

	4
	Programme Board Membership & ToR to be agreed
	 
	06/03/2008
	30/04/2008
	55
	49
	 

	 
	Draft ToR & Membership
	 
	06/03/2008
	25/04/2008
	50
	44
	JS

	 
	Contact Nick Benefield re: Clinical Lead
	 
	06/03/2008
	31/03/2008
	25
	19
	AA

	 
	Contact Nick Benefield re: Experts by Experience
	 
	06/03/2008
	31/03/2008
	25
	19
	AA

	5
	Letter to go to all Health Oversight & Scrutiny Committees and invite them to establish one Joint HOSC
	Marion Woodard Sutton HOSC has already written to 90 HOSC's and invited them to form a joint committee to send a copy of the letter sent with circulation list. DMs advice do not need to duplicate.  19th March JHOSC cancelled to be reconvened early June 08
	06/03/2008
	N.B. It will take 3 months to formally constitute a Joint HOSC as Councils only meet bi-monthly and they will have to formally approve membership therefore if contact in Arpil by the time gone through all committees will not be aproved until June
	 
	 
	JS

	6
	Stakeholder analysis
	 
	06/03/2008
	30/04/2008
	55
	49
	CT

	 
	Regional leads to collect for their area
	 
	 
	 
	 
	 
	JS / MS / CT / AA

	7
	Communication with South West London & St George's Mental Health Trust - draft letter to describe what has been agreed in terms of consultation exercise and seek support communicating with staff
	 
	06/03/2008
	31/03/2008
	25
	19
	AA / JM

	8
	Appointment of Project facilitator
	 
	06/03/2008
	31/03/2008
	25
	19
	SN / JR

	9
	Financial plan to be drafted and agree with SCG's
	 
	06/03/2008
	14/03/2008
	8
	2
	JS

	10
	Project Plan / time table to be drafted showing key milestones - JS
	 
	06/03/2008
	14/03/2008
	8
	2
	JS

	11
	Case for Change drafted
	 
	06/03/2008
	30/04/2008
	55
	49
	JS

	12
	Need Assessment - (3 month estimate from 6/3/08)
	 
	06/03/2008
	01/06/2008
	87
	81
	AA

	13
	Define Tier 4 PD for the purpose of this consultation - Regional leads to agree
	 
	06/03/2008
	31/03/2008
	25
	19
	JS / MS / CT / AA

	14
	SHA Communication - liaise with David Mallett (NHS SEC performance management / oversight on behalf of other 4 SHA's)
	 
	20/02/2008
	On going
	 
	 
	SN / JS

	15
	Media Enquiries - liaise with SCG leads on media briefing packs
	 
	06/03/2008
	30/04/2008
	55
	49
	JR

	16
	Agree Outline Options & draft consultation document
	 
	06/03/2008
	30/04/2008
	55
	49
	SN / JS
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	Split

	Draft Financial Plan - Expected Consultation Costs
	 
	Estimate
	EoE
	London
	SC
	SEC

	Weighted populations taken from table 3.3b Column G; 2007-08 expositions book
	 
	5,204,816
	8,022,794
	3,549,034
	4,002,327

	 
	 
	£
	£
	£
	£
	£

	Legal Advice
	 
	40,000
	10,019
	15,444
	6,832
	7,705

	Estimate from David Mason Capsticks e-mail 11/3/08
	
	 
	 
	 
	 
	 

	Estimate presumes advice needed on governance, key documents, consultation process, dealing with Leigh Day , OSC issues and attendance at key meetings etc. suggested £30 - 40K + VAT from here up to decision day
	
	 
	 
	 
	 
	 

	Figure excludes Freedom of Information advice and any Judicial Review
	
	 
	 
	 
	 
	 

	VAT not included in costs as reclaimable.
	
	 
	 
	 
	 
	 

	 
	 
	 
	 
	 
	 
	 

	Project Manager
	 
	40,000
	10,019
	15,444
	6,832
	7,705

	Estimate, 6 months based on the discussion held on 6/3/08
	
	 
	 
	 
	 
	 

	Estimate @ £300 per day, 26 weeks, 5 days 
	
	 
	 
	 
	 
	 

	 
	 
	 
	 
	 
	 
	 

	Publication Costs
	 
	10,000
	2,505
	3,861
	1,708
	1,926

	 
	 
	 
	 
	 
	 
	 

	Project Board Meeting Costs
	 
	2,000
	501
	772
	342
	385

	 
	 
	 
	 
	 
	 
	 

	Contingency
	 
	8,000
	2,004
	3,089
	1,366
	1,541

	 
	 
	 
	 
	 
	 
	 

	Total
	1
	100,000
	25,048
	38,610
	17,080
	19,262

	
	
	
	
	
	
	

	
1 Based on this estimate (using Surrey PCT as example as the largest, weighted capitation 918,861) the most 1 organisation will contribute is £4,422


	
	
	
	
	
	
	

	2 These figures do not include lead commissioner costs


See note 2 Risk Sits with Trust, No agreement with Commissioners to pick up the Loss of Income, Split across the 4 SCG's using weighted capitation as per the table above for illustration purposes only. 
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