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PART I

1.0 PURPOSE
The purpose of this Systems Management Strategy is to set out a framework for investing in, managing and reviewing contracts across the PCT. 

In an environment in which an increasing range of providers from the private, voluntary and state sectors are available to patients through freedom of choice, the PCT recognises the need to have stronger commissioning processes. Similarly, the PCT wants to develop its competencies as a World Class Commissioner and to draw upon best practice in supply chain management from the private sector. This is in line with the foundation principles set out in Professor Lord Darzi’s review of NHS services (“High Quality Care For All”), placing greater emphasis on continuous improvements in clinical quality. In order to achieve this goal, the PCT will need to have in place processes for reviewing existing contracts, making investment and disinvestment decisions and managing the market.

Increased contracting with private/third sector organizations and recent developments in EU law have combined to make public sector organizations more susceptible to legal challenge and it is essential that PCTs are transparent and fair in their procurement decisions. The second part of this strategy describes a framework for choosing procurement processes for health services, based upon current EU law. This is particularly pertinent in light of the current direction of travel from NHS London around PCTs formally separating their Provider Services functions.

In summary, this document will:

(1) Set out the process for reviewing contracts, establishing their fitness for purpose, strategic fit and performance against standards in the contract

(2) Set out a decision-making framework for determining whether to continue/ decommission an existing contract, open the service area up to the market, or commission a new service.

(3) Set out the rules for procuring new services once a decision has been made to procure a new service.

The Strategy will ensure that patients and clinicians are involved in the process, in a way which satisfies s.242 of the National Health Service Act 2006
 (formerly s.11 of the Health and Social Care Act 2001).

1.1 OBJECTIVES
The key objectives for this strategy are:

· To prioritise investments appropriately, ensuring that services and suppliers are selected to ensure the needs of patients are fulfilled and that health inequalities are reduced

· To embed a value for money culture throughout the organization and its suppliers

· To ensure that quality/ cost trade-offs are measured and that the PCT’s management of the supply system ensures the best value for money

· To encourage all suppliers to support the PCT’s requirements to continually improve understanding and the timely access to information about the needs of patients and utilization of services

· To ensure that the PCT procures services in a fair, transparent and proportionate way that complies with EU procurement rules and DH guidance.

1.2 
BACKGROUND
The PCT’s Strategic Commissioning Plan (CSP) describes the strategic priorities for the PCT. The Systems Management Strategy will set out the process for actively managing the contracts system to achieve those aims. 

‘World Class Commissioning’ has defined System Management as 

“…the series of values, relationships, contracts and rules which are designed to promote patients’ and taxpayers interests….

….or the blend of co-operation and competition required to produce better patient care

With increasing contestability in contracts with NHS commissioning organisations, the NHS is moving into a rules-based system. The role of the PCT in this rule-based system is to:

· Design local incentives and drivers

· Driving quality in provision

· Contracting and procurement

· Market development

· Delivering the choice offer

· Patient, public and market information

· Alignment with local partnerships.

1.1.2
The Competition Rules

The Competition rules within which PCTs must work to manage their markets are contained in the Annex to the Operating Framework for 08/09 entitled “Principles and Rules for Co-operation and Competition” and considered at the September 2008 PCT Board. The purpose of these is to ensure that PCTs operate within a framework that encourages competition and discriminates fairly between providers in a transparent manner, in a way which ensures the best quality of patient care. These rules apply to all types of health service contracts in the acute and primary care sectors. In respect of acute elective services, competition will be largely created by patient choice.

The ten principles for Co-operation and Competition are:

1. Commissioners should commission services from the providers who are best placed to deliver the needs of their patients and population.

2. Providers and commissioners must co-operate to ensure that the patient experience is a seamless service, regardless of organizational boundaries, and to ensure service continuity and sustainability.

3. Commissioning and procurement should be transparent and non-discriminatory

4. Commissioners and providers should foster patient choice and ensure that patients have accurate and reliable information to exercise more choice and control over their healthcare.

5. Appropriate promotional activity is encouraged as long as it remains consistent with the patients’ best interests and the brand and reputation of the NHS.

6. Providers must not discriminate against patients and must promote equality

7. Payment regimes must be fair and transparent

8. Financial intervention in the system must be fair and transparent.

9. Mergers, acquisitions, and joint ventures are acceptable and permissible when demonstrated to be in patient and taxpayers’ best interests and there remains sufficient choice and competition to ensure high quality standards of care and value for money.

10. Vertical integration is permissible when demonstrated to be in patients’ best interests and protects the primacy of the GP gatekeeper function; and there remains sufficient choice and competition to ensure high quality standards of care and value for money.

“Vertical integration” is where providers in secondary care may wish to take on services in primary care and vice versa. The Competition Rules state that this is possible if it can be demonstrated to be in the best interests of the patient. However, if an acute or foundation trust proposed to take on list-based primary care services, this would need the prior approval of the SHA before it could go ahead. 

Seamless care is an important aim of the competition rules, using contracts as a performance management lever to achieve seamless care and stop patients “bouncing around” the system. All contracts should ensure that there are appropriate handover arrangements between services and that the barriers are as smooth as possible. 

1.3
Vision for the Commissioning Cycle

The first stage in the commissioning cycle is for PCTs and local authorities to work together to assess the local needs of the population in a Joint Strategic Needs Assessment (JSNA). The PCT and the local authority are both jointly accountable for delivering on these targets. For services jointly commissioned by the PCT and the local authority, it may be appropriate to undertake joint reviews of the contracts. Together with patient and clinician engagement, the JSNA will feed into and inform the annual PCT planning round, which will prioritise investments for the forthcoming year. Additionally, there may be ad hoc business cases which are proposed throughout the course of the year as needs are identified by PBC clusters or as needs arise.

A rolling programme of contract reviews will follow 2 stages; firstly looking at the strategic fit of the service in the PCT’s commissioning strategy and process mapping the care pathway to reveal any gaps, and secondly looking at the contractor’s performance across various areas such as cost/quality, staffing, clinical quality etc. The first stage is orientated towards the future direction of the service; the second stage is essentially looking at the past performance of the provider and benchmarking it against others. Patients and clinicians will be involved in the review programme. 

If a significant investment, disinvestment or change to the service is proposed, a business case will be proposed to the Investment Panel. The business case will propose a project plan to turn the findings of the review into a service which will meet the needs of patients and provide the best value for money. The Investment Panel will make decisions on whether to approve business cases and, if approved, the appropriate procurement model for the service.

A procurement process will be undertaken to implement the business plan and make it a reality, ensuring that the process conforms with EU procurement principles and best practice. Performance indicators will be incorporated into the contract, and once a contract has been agreed and is up and running, the service will be handed over to a contract monitoring team to measure the contractor’s achievement against the requirements of the contract, as well as performance managing the contractor. 

The contract will be monitored on an ongoing basis and the evidence provided by this process will inform future commissioning decisions. The cycle then restarts when the next service review is scheduled. 

Please see Appendix 1 for a diagrammatic description of the commissioning cycle. 

2.0
THE SERVICE REVIEW PROGRAMME
2.1
Summary
The review process is documented in detail below. To summarise, the process consists of the following stages:

1. Prioritising new investments/disinvestments and co-ordinating service reviews with priorities identified

2. Reviewing the strategic fit of the service

3. Reviewing the performance of the existing provider(s) and benchmarking performance against best practice

4. Supplier engagement meetings for ideas on how to improve the service

5. Service managers making a decision on what changes could be made to the service and how this might be procured

6. Business case to the Investment Panel

7. Approval by the Investment Panel

8. Full business case developed, with patient and public involvement/ consultation (as necessary) and clinical engagement/ equality impact assessment

9. Approval of full business case/ procurement route identified

10. Procurement and delivery of project

11. Review of project by Investment Panel.

2.2
The Annual Planning Round

The Joint Strategic Needs Assessment will feed into and inform the annual PCT planning round, which will prioritise investments and disinvestments for the forthcoming year. The planning round will set the overall strategy for the coming year’s investments and may determine some of the major services which need to be developed. Clinical engagement through the PEC and bodies such as PBC clusters will also inform the planning round, as well as patient engagement through organization such as LINks. 

The Investment Panel should consider investments/disinvestments on the basis of:

· Meeting the needs of the local population

· Meeting any urgent ‘need gaps’ for the population.

· Addressing health inequalities

· Represent good value for money

· Appropriate and affordable quality

· Represent best practice in model of care

· Promoting health and wellbeing and self-care, as well as treating ‘sick’ patients

In undertaking the above, the PCT should be able to demonstrate how local engagement, including regular 2-way dialogue with LINKs or equivalent patient forums has influenced some aspect of commissioning (WCC competency 3). Equally important, the PCT must engage clinicians, utilizing groups such as the PEC and PBC commissioning groups (WCC competency 4). Quality reports, such as clinical evidence, quality benchmarking, and changes in clinical practice should be disseminated to the relevant groups and their comments and input taken into account when commissioning services.  

2.3
New Business Cases Outside the Annual Planning Round
In addition to the annual planning round, a rolling programme of reviews will take place across the PCT’s portfolio of contracts. A timetable for the reviews over a 3-year period will be submitted to, and agreed by the Investment Panel. The timetable should prioritise those areas in which a review is most urgently required, for instance areas where it is commonly known that there is a need for improvement as a result of normal contract monitoring processes. New investment or disinvestment  cases may be proposed as a result of these contract reviews, and the Investment Panel will need to prioritise and co-ordinate these new business cases with the existing ones identified in the annual planning round.

Further proposals not identified during the annual planning round may be submitted as ad hoc business cases, which may have been identified by PBC clusters or senior managers at the PCT throughout the course of the year. Again, the Investment Panel should co-ordinate these business cases with those identified in the annual planning round and ensure that they are organised in accordance with the principles outlined above.

2.4
Rolling Programme of Service Reviews

2.4.1
Reviewing the Strategic Fit of the Service
The first stage of the service review will be to understand the strategic fit of the service within the overall PCT strategy. The main questions that need to be asked are:

· Does the service fits with the PCT’s Commissioning Strategy Plan and the annual planning round?

· Does it meet the needs of the local population?

· Does it address health inequalities?

· Will it address current and future needs?

· Has the service moved on in line with developments in the sector and the market?

· Does the service reflect national and local drivers for change?

· Are patients satisfied with the service?

· Does it enable self-care and prevention of health problems before they happen?

The PCT should analyse if there are any gaps in the service where needs are unmet. The PCT should also use the clinicians as an expert resource to review the appropriateness of any alternative models of delivery that have been trialed in other areas. Benchmarking should take place against similar populations, and the PCT should develop plans to match the top performers on each benchmark and identify the key capabilities it will need to develop to match their performance (WCC competency 5). The PCT and the clinicians need to assess how the service will reduce health inequalities, if it could be doing more, and if an alternative model could do this better.

2.4.2
Reviewing the Performance of the Existing Providers
The second stage of the service review is to measure the performance of the existing provider(s) and to understand whether performance issues on any measure are due to the service model or the provider. For instance, a provider could be contracted to provide a service under a model which reflects national best practice, but the actual service provided may not properly adhere to that contract so that in reality the service is poor. A template (Appendix 2) has been produced so that the PCT can collate the list of contract measures. This includes measurement across the following areas:

· Financial outcomes

· Clinical quality

· Conformity to PCT care pathways

· Clinical governance

· Workforce

· Compliance with Standards for Better Health
· Patient responsiveness

The most recent data available should be used, preferably from within the last 12 months, although all data since the last service review should be taken into account to establish the overall pattern of service delivery. Some of this data should be available from ongoing contract monitoring processes, other parts of the dataset may need to be sought directly from the provider at the time of the service review. 

In addition to these, the PCT should engage clinicians in reviewing the service and using clinical benchmarks to assess the value for money of the service.

This helps the PCT fulfill World Class Commissioning competency 6 which requires the PCT to undertake regular impact assessments on all of its investments.

The combination of these 2 parts of the review must be documented for future reference as evidence of World Class Commissioning Competencies and of should be presented to the Investment Panel as evidence to enable it to make a decision on the next steps for the service.

2.4.3
Supplier Engagement Meetings
If appropriate, the PCT should arrange a meeting with existing and potential suppliers to discuss ideas and requirements for the service, ensuring that there is a dialogue between the PCT and suppliers about how the existing and future needs of the population could be met. Any areas where services would benefit from joint co-operation between suppliers could be discussed. 

Principle 9 of the Principles and Rules for Competition and Co-operation state that mergers, acquisitions and joint ventures are permissible when demonstrated to be in the patient and taxpayers’ best interests and there remains sufficient choice and competition to ensure high quality of care and value for money. 

2.4.4
Making a Decision on the Future of the Service
Having gathered the evidence from the service review, the PCT now needs to make a decision on the future of the service, and whether it is opened up to the market. This will, of course, depend on a number of complex factors. 

The Investment Panel will need to ask a number of questions before it can make a decision on future investment for a new service or a changed service.

I. Does the service fit with the PCT’s Commissioning Strategy?

If the services does not fit with the PCT’s Commissioning Strategy and does not provide an essential health service, then the Investment Panel should consider decommissioning the service.

The decision to decommission would depend upon a number of factors such as:

· The time the existing contract has left to run (the PCT must honour existing contractual obligations)

· The possibility of a negotiated earlier termination

· Patients’ views on the service

· The effect of terminating the contract on the PCT’s relationship with patients and other key stakeholders such as the local authority.

· The public relations impact of such a termination.

· The possibility of scaling the service down in a gradual way over a number of years.

II. In light of the service review, could the service specification be revised to reflect best practice?
Note that this question concerns the specification and service model that the provider is contracted to provide, and not the actual level of service provided.

The service should have been benchmarked against best practice in the first stage of the service review. In considering whether the service model could be adapted to reflect best practice, the PCT would need to take into account

· The cost of the revised service model

· Whether it will fit with other local services

· The knock-on effect on other services of changing the service and any associated costs.

· The support of local clinicians for the new service model

· Patient and public support for the new service model (although patients will be formally involved at a later stage)

· Whether a market exists to provide the proposed service

· If a new provider may be required to deliver the service, and if so, the attractiveness of the proposition to the provider.

· Constraints of existing contracts, e.g. if existing provider’s contract cannot be terminated for 3 more years and the provider is unwilling to renegotiate it, this would make it difficult to start a new service.

· The views of other key stakeholders such as the local authority (the service may be jointly commissioned)

The PCT should aim to make services reflect best practice as far as possible within resource and market constraints. 

III. How is the existing provider performing the contract? Could improved performance be obtained?
This question relates to the second part of the service review –reviewing the existing provider’s performance. This includes the following areas:

· Financial outcomes

· Clinical quality

· Conformity to PCT care pathways

· Clinical governance

· Workforce

· Compliance with Standards for Better Health
· Patient responsiveness

If significant breaches of the contract have occurred during its performance, the PCT may wish to document these as a reason for its decision. Any performance or breach notices issues should be kept on file.

Having conducted both parts of the service review (service model and existing provider performance),there are several possible outcomes. 

(a) The service model and provider performance are satisfactory. In this instance, the PCT should ask whether there is still a case for opening up the market, e.g. in the case of a single provider, could the introduction of more choice for patients be a benefit; could it drive up standards or drive down costs? If there could be a benefit, the relevant service manager should consider proposing a business case to open up the market to the Investment Panel (see below). If it is unlikely that there could be a benefit, then the service manager should continue to support the existing contractor(s) in their delivery of the service.

(b) The service model and standard of service provision could be improved. In this instance, the service manager should consider proposing a new business case to the Investment Panel as outlined below.

(c) The service model cannot be improved upon, but the performance of the existing provider(s) could be improved. In this case, the service manager should consider proposing a business case to the Investment Panel to open up the market (see below).

2.4.5
Business Cases

If there is a case for improving the service model or improving upon the performance of the existing providers, a project proposal should be proposed to the Investment Panel outlining the service amendments and the resources this would require to implement it The business case and service model should reflect budgetary constraints and should not propose an unachievable ‘gold standard’.

Benchmarking of national and local best practice should take place in the development of ideas for the service, and evidence to support the efficacy of the model of care should be presented to the Investment Panel. The Panel would decide whether it is an idea worth exploring and if approved at this stage a full business case would need to be proposed.

A business case would need to identify the full costs and activities for the service, and outlining the different options available to achievement of the desired objective(s). The business case would also need to identify the procurement options available and the preferred procurement route.

3.0
Decisions on the Procurement Model

Having determined that a service could be improved, the next stage is to determine who will deliver it, and through what process that decision will be made.

This depends upon the interaction between a number of different factors, including strategic priorities such as driving up quality through competition, and the legal rules on procurement of health services.

3.1
Would a procurement be legally required?
The PCT may wish to procure a new service from another provider/ range of providers, or it may wish to change the way an existing supplier carries out its services. In each case, the PCT would need to determine if an open procurement of some kind is likely to be a legal requirement. The service may, or may not require some form of open competition between providers. These rules are set out in Part II. Please note that in situations where the EU procurement rules do not apply, the PCT still needs to comply with its SFIs (see Part II). Where the PCT proposes to adapt an existing contract, there may still be a need to advertise the service if the original contract was procured and a significant variation is now proposed for it (see Part II). For significantly sized services, agreement from the SHA on the procurement route may be required.

3.2
If a Procurement would not be required by the EU procurement rules
If a procurement would not be required by the EU procurement rules, the PCT must still comply with its own Standing Financial Instructions (SFIs) (see Part II) There are a number of options that are available, depending upon the desired results. One option would be to award contracts to single or multiple providers without any further market testing, or alternatively to conduct a small procurement exercise anyway. Factors to be taken into account are:

· The length of time to bring the new service into effect

· The time and management costs of a procurement exercise (should be proportionate to size of the project)

· The fact that procurement allows the PCT to evaluate the benefits and disadvantages of different providers in more depth, and thus being more likely to select a suitable provider.

· The number of suitable providers in the market place.

Even when tendering is not legally required, it is good practice to ensure that the PCT can demonstrate that it has chosen the provider which will provide the best value for money in a transparent and non-discriminatory fashion. These are criteria of World Class Commissioning and of the NHS Competition Rules.

3.3
Deciding whether to invest in an existing service or to invest in a new service
Sometimes, the PCT will be required to make decisions on whether to invest in existing providers or procure from a new provider. This will depend upon a number of factors. Firstly, if the existing contract has already been procured through a procurement exercise, there could be an issue with varying the contract at this stage and this may present legal difficulties, depending on how significant the variation is (for more on this see Part II). If in doubt, the PCT may wish to seek legal advice on this issue.

Other factors which bear upon this decision are

· the performance of the existing provider (if the provider is not providing a good service then why buy additional services from it?)

· the value of the contract 

· Is it likely that other providers would be interested in the contract? (e.g. small contract value)

· Would another provider be able to achieve the economies of scale to deliver the service in a cost-efficient manner?

· What effect would giving the contract to a new provider have on the seamlessness of the care pathway?

As a general principle, the PCT should not award significant contracts by method of variation to existing contracts without a procurement process where it would otherwise have been required by the EU procurement rules. 

3.4
Patient and Public Engagement

It is a requirement of World Class Commissioning that patients and the public are involved in decisions on changes to services (competency 3). Therefore, patient groups should be consulted on the changes at the stage between the submission of the project brief and the full business case. The PCT may wish to establish a small group of patients affected by the service (e.g. patient with diabetes in the case of a diabetes service) and any carers or relatives they wish to involve. The major elements of the proposed change in the care pathway should be explained to the patients and they should be asked for their views as to how they would wish to be treated. These views should be recorded, analysed and incorporated into the final business case.

3.5 
Where a formal consultation would be an obligation

In some circumstances, patient involvement and consultation is an obligation. Section 242 of the National Health Service Act 2006 (formerly s.11 of the Health and Social Care Act 2001) states:

“Each body to which this section applies must make arrangements with a view to securing, as respects health services for which it is responsible, that persons to whom those services are being or may be provided are, directly or through representatives, involved in and consulted on— 

(a) the planning of the provision of those services, 

(b) the development and consideration of proposals for changes in the way those services are provided, and 

(c) decisions to be made by that body affecting the operation of those services.”
The extent of the consultation has to be proportionate to the extent of the proposed changes. S.242 does not state a threshold for when formal public consultation is required, but NHS bodies have normally taken the approach that a substantial variation in services would trigger the requirement for a formal consultation. So far, there has not been a challenge to this approach. 

Note that some high profile cases have been lost by PCTs due to failure to consult, e.g. Smith v North East Derbyshire PCT, where there was a failure to consult over the tender of a GP practice to a private sector provider.

In addition to the s.242 duty, PCTs are expected to work with the LINks forums which are hosted by the local authority and monitor and review the range and operation of services commissioned and provided by the NHS 

LINks networks have certain powers, such as being able to enter and view services under certain safeguards. Independent providers of public funded services are not, however, subject to this legislation. Instead, the Secretary of State has directed commissioners of services to amend new contracts so that the same duties to respond to LINks representatives is incorporated into their agreements.

In practical terms, LINks should be involved in the service review and development of new service specifications by:

· Meeting with LINks during each review process of all commissioned services

· Holding a LINks consultation process during the development of service specifications for revised service provision

· Keeping LINks updated on all procurement activities and review processes.

3.6
Local Authority Overview and Scrutiny Committees
The Local Authority (Overview and Scrutiny Committee Health Scrutiny Functions) Regulations 2002 impose an obligation on local health service bodies to consult with the HOSC on any proposal for substantial development or variation. The legislation does not define “substantial”, but the Department of Health has defined some key criteria which reflect recent case law. 

The guidance
 emphasises the need to consider generally the impact of any change upon patients, carers and the public who use or might need to use the service. In particular, the following factors should be taken into account:

1. Changes in accessibility of the service

2. The impact of the proposal on the wider community

3. The number of patients affected – although a change that affects only a small group may still be regarded as substantial, particularly if patients need to continue accessing that service for many years.

4. Altering the way a service may be delivered may be a substantial change.

3.7
Equality Impact Assessments
Before a full business case can be submitted, an equality impact assessment should be carried out. An equality impact assessment is the process of assessing the impact of existing or proposed functions or policies in relation to equality groups. This includes looking for both positive and negative impacts on equality groups. The aim is to ensure that negative impacts are minimised and positive impacts are maximised. 

Impact assessments are required by a number of pieces of legislation, including:

· Race Relations (Amendment) Act 2000

· Disability Equality Duty 2005

· Equality Duty 2006

The Primary Care Trust defines equality groups as: women, men, black and minority ethnic people, lesbians, gay men, bisexual people, trans people, young people and children, older people, disabled people and people from different faith groups. 

An Equality Impact Assessment should be undertaken whenever changes are proposed to commissioned services. The first stage of the EQIA is an initial screening process which will identify if the changes to the commissioned service have any relevance to the equality groups. This initial template is then approved by the Senior Responsible Officer (SRO) for the project. If the initial screen does not identify any relevance to the equality groups then the process does not need to go any further. However, if it does identify a relevance to one or more of the equality groups and that impact is assessed as of high importance, a full impact assessment will need to be carried out. The full impact assessment is about assessing and analysing evidence of impact from sources such as:

· Demographic data and other statistics, including census findings 

· Recent research finding including studies of deprivation

· Results of recent consultations and surveys 

· Results of the ethnicity monitoring data and any equalities data from local authority

· Information from groups and agencies within Brent. 

· Comparisons between similar policies and functions 

· Analysis of PALS, complaints and public enquires information 

· Analysis of audit reports and reviews. 

Any impact identified as significant should then be considered and the service specification adapted as far as is possible to minimize the impact on any of the equality groups. 

The responsible service manager is responsible for carrying out the EQIA and should have received training to enable them to do so.

3.8
Business Case
The business case should be submitted to the Investment Panel for approval, and the outcome of the Equality Impact Assessment and patient involvement or consultation should be included with the business case. 

Once the full business case has been approved, a procurement exercise or contract negotiation process can begin. After the project is implemented, it will again be reviewed by the Investment Panel to assess how it is working and if it is achieving the objectives set for it.
PART II: CHOOSING THE PROCUREMENT ROUTE

This section of the strategy is a summary of the legal rules and Department of Health guidance on which procurement route to take once a decision has been made to procure a health service.

For a general summary of the rules, please refer to the PCT Procurement Guide For Health Services (Department of Health, May 2008).

1.0
Background

There is no general policy requirement for NHS health services to be subject to a formal procurement process. However, market testing is becoming increasingly common in the NHS and there are some situations where a procurement exercise will be legally required. 

The Principles and Rules for Co-operation and Competition (DH, 2008) require PCTs to commission and procure in a way that is transparent and non-discriminatory, and restates the policy requirement for commissioners to use providers who are best placed to deliver the needs of patients and populations.

1.1
Sources of Rules

There are a number of rules governing PCT procurement of health services. The majority of these are legal rules, but some are policy rules created by the Department of Health. The main rules derive from the following areas:

· PCT Standing Orders (SOs) and Standing Financial Instructions (SFIs)

· EU procurement law (Treaty of Rome, EC Public Procurement Directive 2004/18/EC, EC Remedies Directive 89/665/EC)

· Public Contracts Regulations 2006 (which implements EU directives into UK law)

· General NHS principles and practice

· DH “Any Willing Provider” model for routine elective care

· Relevant case law of the European Court of Justice

1.2
Which Rules Apply?

1.2.1
Standing Financial Instructions

The PCT’s Standing Orders and Standing Financial Instructions should always be followed regardless of the type of procurement.

1.2.2
Scope for Health Services
Clause 17.2 of the PCT’s Standing Financial Instructions states that the EU Directives by the Council of the European Union shall have effect as if incorporated into the Standing Orders/ Standing Financial Instructions. Clause 17.5.2 also states that “where the PCT elects to invite tenders for the supply of healthcare services, the Standing Orders and Standing Financial Instructions shall apply as far as they are applicable” to the tendering procedure.

This implies that a formal tendering process is not compulsory for health services under the SFIs, except where, and to the extent which, it is required under the European procurement rules. There are other categories of service such as goods, materials and manufactured articles for which the SFIs do require formal tendering. This strategy does not concern these matters, however.

1.2.3
Technical requirements in the procurement process

If the PCT does elect to follow a formal tendering process for health services, the SFIs stipulate a number of technical requirements that should be followed in the opening and registering of tenders (see clause 17.6). Clauses 18 and 19 will also apply to the process (these set out the principles for NHS Service Level Agreements and the Role of the PCT in Commissioning Secondary Services). Clause 17.11 states that any contract for health services concluded as a result of the tendering process must be compliant with Standards for Better Health. 

1.2.4
Waiver of Formal Tendering Processes

In Clause 17.5.3, the SFIs set out a number of circumstances where formal tendering procedures may be waived. Most significantly, these include:

(d) In very exceptional circumstances where the Chief Executive decides that formal tendering procedures would not be practicable or the estimated expenditure or income would not warrant formal tendering procedures, and the circumstances are detailed in an appropriate PCT record 

(e) Where the requirement is covered by an existing contract

(f) Where PASA
 agreements are in place and have been approved by the Board

(g) Where a consortium arrangement is in place and a lead organisation has been appointed to carry out tendering activity on behalf of the consortium of members

(h) Where the timescale genuinely precludes competitive tendering, but failure to plan would not be regarded as a justification for a single tender.

Note, however, that whilst option (d) would satisfy the PCT’s Standing Financial Instructions, this action would not necessarily provide a defence to a legal challenge for contravention of European procurement law.

1.2.5
Basis for Selecting a Tender
Clause 17.6.6 states that acceptance of tenders should be on the basis of lowest price unless there are good and sufficient reasons to the contrary. It is recommended that in the case of clinical services there is a good reason to depart from this methodology of evaluation and move to the “Most Economically Advantageous Tender (MEAT)” methodology, which is based on price and quality. This will ensure that value for money is obtained and that a low-priced tender is not at the expense of clinical quality.

1.2.6
Number of Tenders Required 

Reference 18 of Table H in the SFIs contains a provision regarding the number of competitive tenders required before the PCT has the authority to award a contract. This clause does not say anything about the process to be applied and does not supplant the European Procurement rules, which will always apply regardless. 

It states that the following number of competitive tenders must have been received for certain threshold contract values. It also states which officers have the authority to authorize on the contract. 

	Contract Value
	Number of Competitive Tenders
	Authorising Officer

	£20,000 - £74,999
	4 written competitive tenders
	Director

	£75,000 - £249,999
	6 written competitive tenders
	Director & Director of Finance & Performance

	£250,000 - £499,999
	6 written competitive tenders
	Chief Executive or Director of Finance & Performance

	£500,000 +
	6 written competitive tenders
	Reserved to the Board


1.2.7
European Procurement Rules
The EU Treaty and a number of EU directives on procurement require competition as the mechanism by which contracting authorities ensure equality of treatment, transparency and non-discrimination. These EU rules are implemented into English law through the Public Contracts Regulations 2006.

There are 2 types of service under the Public Contracts Regulations. The first of these are Part A services to which the full scope of the regulations apply. This applies to services such as telecommunications services or financial services, amongst others. A prescribed tendering process has to be followed for these types of service, which includes mandatory advertisement in the Official Journal of the European Union (OJEU). The second type is Part B services which, significantly, include health services. Part B services are not completely exempt from the Regulations, but are exempt from most elements of the prescribed tendering process, except for the requirement to publish a contract award notice in the European Journal. However, although the full scope of the Regulations do not apply, the European Court of Justice has held in a number of judgments that the fundamental principles of the European Union do apply to the procurement of Part B Services. In the context of procurement these principles are:

· Non-discriminatory description of the subject matter of the contract (using words or equivalent when describing particular characteristics of a product or a service).The process should not be unduly demanding so that it discriminates against smaller organizations.

· Equal access for contractors from all Member States – no direct or indirect discrimination

· Mutual recognition of diplomas, certificates or other evidence of qualifications

· Appropriate time limits to express interests or submit offers

· Transparent and objective approach – set out rules of process in advance and apply them similarly to every respondent

· Limit number of applications in a transparent and non-discriminatory manner

· Provide a means of reviewing the impartiality of processes adopted

· Contractors must be able to challenge decisions which are made or the conduct of the process

· Proportionality – the complexity of the process and the degree of advertising required should be proportional to the value and significance of the contract.

In several cases the European Commission has taken legal action against Member States to ensure that these principles are being accorded to in the award of Part B service contracts.

To clarify the obligations of contracting authorities, an EC Interpretative Communication was issued on 24th July 2006, which stated that for Part B services and below-threshold contracts, contracting authorities must ensure “a degree of advertising sufficient to enable the services market to be opened up to competition and the impartiality of the procedures to be reviewed.”

The Interpretative Communication states that it is a matter for the contracting authority to determine what would constitute a sufficient degree of advertising in the circumstances of each individual case.

Some degree of advertising will be required for all Part B services, except those contracts which are not relevant to the European Union, i.e. those for which the economic importance of the contract is such that it will not be of interest to organization in other Member States. 

For each Part B contract proposed, the contracting authority now needs to ask:

· Could the contract be of interest to organizations in other Member States?

· If yes, then the opportunity must be advertised in such a way that is sufficiently accessible to such organizations to enable them to respond.

· It is not acceptable to limit the opportunity to a pre-determined list.

Matters that should be taken into account when determining whether the contract could attract cross-border interest are:

· Subject matter of the contract

· Contract value

· Specifics of the market concerned (size, structure)

· Geographical location

· Place of performance

1.2.8
Application of the TUPE Regulations
TUPE is an acronym for “Transfer of Undertakings (Protection of Employment) Regulations 2005

The TUPE Regulations protect the pay, terms and conditions of transferred employees, preventing these entitlements being changed without agreement. The Regulations also protect against accrued pension rights, provide some protection against unfair dismissal and state that trade union recognition and collective agreements in force at the time of the transfer be maintained. 

The PCT will need to consider whether the TUPE Regulations apply if an existing function in which staff are employed by the PCT is going to be transferred to a new provider. It could also apply when re-assigning a contract or bringing work in-house.

TUPE applies when there is a business transfer and a service provision change occurs. A service provision change occurs when a client who engages a contractor to do work on its behalf is either:

· Reassigning such a contract (whether by contracting out, outsourcing or tendering) or;

· Bringing the work ‘in-house’ (where a contract ends with the service being performed in-house by the client themselves)

However, the broader definition in the new 2006 TUPE Regulations is currently causing some issues in relation to professional service firms. It now appears that the definition of “service provision change” can apply when a contract for services is re-tendered to a new provider, despite the fact that neither employer wishes the employees to transfer to the new contractor. This would be particularly relevant to law or accountancy firms. 

For instance, in Hunt v Storm Communications Ltd. (2007), Ms. Hunt was employed by Storm as a public relations account manager for a company called Brown Brothers Wines. Subsequently, Brown Brothers decided to re-tender the contract and a different company won the tender. Ms. Hunt had spent about 70% of her time doing the work for the Brown Brothers account. The employment tribunal found that Ms. Hunt’s employment had transferred to the new provider that had won the tender. 

It is important for the PCT to consider the implications of this case when re-tendering for work, as the PCT could potentially find in some cases that it re-tenders the work and the same employees from the old provider are still carrying out the work under the new contract. It is expected that some new test cases will be going through the courts in the latter half of 2008 and may clarify this issue.

The application of TUPE to a transfer situation will mean:

· The employees of the old service provider who carry out the services will transfer automatically to the new service provider.

· The new service provider takes on all those employees and inherits all rights, liabilities and obligations in respect to those employees.

· There is protection for those employees against dismissal in connection with the transfer and changing terms and conditions of employment in connection with the transfer

· There is an obligation to inform and consult the appropriate representatives of affected employees; and

· There is an obligation on the old service provider to provide the new service provider with prescribed employee liability information.

NHS bodies are bound to follow government guidance when they are dealing with the transfer of NHS staff to the private sector. This guidance is contained in the Cabinet Office Statement of Practice 2000/2007 and the Code of Practice 2004. 

The Statement of Practice states that where a transfer situation applies, the PCT will place additional obligations on the supplier over and above the normal requirements of TUPE. For example, the supplier would have additional obligations over and above the normal TUPE requirements. For examples, the supplier would have to provide a pension scheme which is “broadly comparable” to the NHS pension scheme (the supplier would need to produce a Government Actuary Department certificate to this effect).

Both the transferor employer and the new employer have a duty to inform and consult representatives of their employees who may be affected by the transfer or measures taken in the connection of the transfer. Those affected employees would include:

(a) those individuals who are to be transferred

(b) their colleagues in the transferor employer who will not transfer but whose jobs might be affected by the transfer; or

(c) their new colleagues in employment with the new employer whose jobs might be affected by the transfer.

Adequate time is required in the procurement process for staff consultation and to ensure compliance with the TUPE regulations.

1.2.9
EU Financial Thresholds

The EU legislation provides thresholds above which the full scope of the regulations apply.

As of August 2008, these were:

	Supplies: €133, 000 (approx. £106,200 at time of writing)

	Services: €133, 000 (approx. £106,200 at time of writing) *




* Note that these values apply to the whole life of the contract, not an annual pro rata.

The financial thresholds, although a factor, are less significant to Part B health services because the fundamental EU Treaty principles still apply to below threshold contracts. Low value contracts might not be relevant to the European internal market depending on the circumstances, but the fact that they are below the threshold does not automatically lead to the conclusion that no advertising is required.

1.2.10
Exemptions to the EU Procurement Rules

1. There is no need to advertise a service where it is demonstrably necessary that a service must be provided by a particular provider to protect essential public services, e.g. Accident & Emergency services. This is likely to be rare.

2. Some services are protected by monopoly rights via a legal instrument.

3. The procurement is genuinely and demonstrably urgent and precludes a procurement process. The PCT will not be able to rely on its own failure to plan the procurement properly.

4. There is genuinely only one supplier that is capable of delivering the contract.

5. The service is going to be procured from an “in-house” provider*

1.2.11
What constitutes an “in-house” provider?

A procurement exercise is not required when contracts are going to be awarded to an “in-house” provider.  

A contract will not be normally be regarded as an in-house contract if it is made between two organisations that are legally distinct.

The fact that two organisations are part of the public sector, or even part of the same umbrella body, does not mean that the contract is in-house. This is determined by whether the body is a Crown body or a non-Crown body. An agreement between 2 Crown bodies would be an in-house agreement because both bodies are part of the Crown and are not legally distinct. However, many public sector bodies are non-Crown bodies and have their own legal personality. Any agreement between 2 non-Crown bodies, or a Crown body and a non-Crown body is likely to be an external contract, meaning that the EU rules will apply to that contract. Importantly, NHS bodies are non-Crown bodies, so an agreement between 2 NHS organisations will be subject to the EU procurement rules, unless it meets the Teckal test as set out below.

The position has been stated in the table below.

	Body Type
	Normal Position

	Another NHS Trust
	External contract

	Independent contractors
	External contract

	NHS Foundation Trusts
	External contract

	A local authority
	External contract

	PCT Provider Services
	Currently an in-house contract. This would not be an in-house contract if it were to become a separate organisation in its own right.


The only exception to the rule that two a contract between two separate legal entities cannot be in-house was set out in recent case law (the Teckel test)
, which states that the “in-house” rule may still apply if:

(a) the contracting authority exercises similar control over the party to whom it awards the contract as the control it exercises over its own departments; AND

(b) the party awarded the contract carries out the essential part of its activities with the contracting authority

This test will not be satisfied if there is any private sector shareholding in the party awarded the contract.

1.2.12
Bringing Services Back In-House
The in-house rule does not apply where services are currently delivered by an external provider and the PCT proposes to bring it back in-house. If this option is proposed, the same procurement options should be considered as for any other service. In such a scenario, there must be a separation between the management of the in-house bid and the assessment of the bids. 

1.2.13
Good Practice

Despite “in-house” contracts not requiring a full tender process, the PCT should still be able to justify awarding a contract to an “in-house” provider on the basis of the best value for money for its patients. The reasons for doing so should be fully documented for future reference. It would be preferable for the “in-house” provider to compete with external providers in a bidding process.

2.0
Determining an Appropriate Process for Procuring Part B services

As stated above, most Part B contracts will require some form of advertisement. However, the Regulations do not stipulate what process to follow after the advertisement, except that it must be compliant with the EC Treaty principles of non-discrimination, equal treatment, transparency and mutual recognition.

There are 4 possibilities:

(a) An OJEU process which mirrors the ‘Part A restricted’ process – this takes about 9 months and would be reserved for procurements of significant size and value. It is not obligatory for the PCT to follow this process for Part B services but it may be good practice to do so.

(b) A streamlined process which is openly advertised tendering and is shorter than the Part A process – depending on the complexity of the tender this could take about 3 months.

(c) “Any Willing Provider” model for routine elective services, where contracts may be awarded to an unlimited number of providers. The contracts provide no guarantee of activity volume or payment, and are based on a contract currency as with PbR.

(d) For small contracts (less than the EU threshold), it may be possible to procure these without open advertisement and instead to approach known providers for tenders. If possible, suppliers on existing supplier registries should be approached. To comply with the SFIs, this would require at least 4 written competitive tenders for services between £20,000 to £74,999 and at least 6 written competitive tenders for services between £75,000 to the EU threshold (approximately £106,200 depending on the exchange rate)

Considerations as to which of the 3 processes to use are set out in the table below:

	Consideration
	Part B 

(mirror Part A)
	Part B (streamlined process)
	AWP
	Low contract value process

	Size of procurement (contract value)
	Suitable for large projects
	Suitable for small and medium-size projects
	Suitable for small, medium and large projects
	Suitable only for low contract values

	Geographic location of the service
	Services affecting whole PCT area or a high proportion of it
	All levels of geographic location
	All levels of geographic location.
	Localised services

	Risk of legal challenge
	Suitable for high risk projects – offers maximum assurance
	Suitable for low and medium risk projects
	Suitable for all routine elective services
	Low risk only

	Timescale
	Around 9 months
	Around 3 months
	Around 3 months
	Approx 1 month

	Likelihood of interest from other EU member states
	High likelihood
	Medium or low likelihood 
	Suitable for all levels of interest from EU member states
	Low likelihood

	Number of suppliers
	Suitable for all numbers of suppliers.
	Suitable all numbers of suppliers
	Suitable for all numbers of suppliers
	Minimum of 4 or 6 suppliers required depending on contract value

	Type or service
	All health services
	All health services
	Routine elective services only
	All health services

	Contract Type


	Suitable for fixed value and activity based contracts
	Suitable for fixed value and activity based contracts
	Suitable only for contracts which do not guarantee payment or activity volume
	Suitable for fixed value and activity based contracts (provided will be of small value)


2.1
Mirroring Part A

For significant contracts, the gold standard is the OJEU process. The PCT Procurement Guide states “…in many cases it would be advisable to follow the full OJEU tendering process because of the requirement to undertake a sufficient degree of advertising so as to satisfy EU Treaty principles of openness and fairness The lowest risk way of complying with this requirement and protecting against adverse audit scrutiny is to follow one of the procedures laid down in the procurement rules.”

There are several types of processes for Part A contracts under the European rules. These consist of the open process, the restricted process, the negotiated process and the competitive dialogue process. Unless there are circumstances justifying a departure from this rule, the restricted process should be followed when mirroring the Part A process. There can be legal pitfalls associated with the negotiated and competitive dialogue processes therefore these are not recommended. They are mainly designed for complex PFI initiatives.

If the PCT does decide to mirror a Part A procedure, it should clarify that it is not bound by the full force of the regulations by virtue of the proposed contract being a Part B classification.

As mentioned above, it is possible to apply a more streamlined process to the selection than the full OJEU process. The only requirement is that a contract award notice be published in OJEU after the contact is awarded (and only then if the contract is above the EU threshold).

2.2
Streamlined Part B 

Option (b) mentioned above is a more streamlined selection process than the full OJEU process. The only requirement is that a contract award notice be published in OJEU after the contact is awarded (and only then if the contract is above the EU threshold). The PCT could design its own dedicated process which would be faster and more efficient than the full OJEU process. Such a process could take around 3 months from advert to award of contract. 

2.3
Any Willing Provider

Option (c) mentioned above is the Willing Provider Framework available for routine elective services under the PBC guidance. This is where a service is openly advertised against a service specification and any willing provider that satisfies minimum standards for accreditation against Healthcare Commission standards by the PCT can be offered a contract. The contracts will promise no activity volume or guarantees of payment, and payment will be purely on an item of service basis if activity is referred to the provider. The providers should then be added to local choice menus and the number of referrals to providers will be dictated by patient choice. A process should be run at regular intervals to ensure that the providers are still meeting minimum standards and that new providers can join the list.

The purpose behind the “Any Willing Provider” model is to avoid the need for tendering and any associated legal challenges by providing a fluid market within a single service, where patients have freedom of choice from several different providers. It also has the advantage of not awarding a monopoly contract to a single provider for a fixed time period. The PBC guidance recommends that this model is used for all routine elective services.

However, the PCT would need to consider the state of the market for the service before deciding whether to use a tendering process or the “Any Willing Provider” model for routine elective services. Considerations that should be taken into account are:

	ANY WILLING PROVIDER

	· The need for choice versus fracturing of services

	· The need for seamless care pathways

	· The number of providers available in the market

	· Whether it is realistic to expect that providers in this market would be prepared to invest capital in the project without any guarantee of return on the investment.

	· The set up costs for the service.

	· Whether the PCT can “buy into” existing services or whether the provider would need to set up a service from scratch (providers that are already set up and providing services to other commissioners may be more willing to contract under this model)


Please see Appendix 6 for the full Any Willing Provider Framework.

3.0
Stages in a Tendering Process Mirroring Part A

A. Producing the Documentation
A large amount of procurement documentation is required for this type of tender and may take some months to produce. Since the process itself takes around 9 months, some of the documentation for the later part of the process could be produced after the process has already begun. 

There will need to be:

· A full and detailed service specification

· A Procurement Plan (for larger procurements)

· An advert

· Memorandum of Information (MOI) (this summarises the process, advising bidders what they need to do)

· Pre-Qualification Questionnaire

· Invitation to Tender documentation

· Evaluation criteria documentation

· A template contract for the service

· Terms and conditions of the process

B. Bidder Open Day (optional)
This is an opportunity for the PCT to discuss the tender and specification with all interested suppliers. This could take the form of a workshop, and is a way of informing the bidders about the process and what they will need to do.

C. Advertising Tenders
The tender would be advertised in the Official Journal of the European Union (OJEU). There is a set format for the description contained in the advert. There is a fee for advertising in OJEU.

D. Expressions of Interest
Organisations that are interested in responding to the advert submit expressions of interest to the PCT.

E. Pre-Qualification Questionnaire (PQQ)
A PQQ is normally used to establish if the bidding organizations have the right credentials and qualifications to pre-qualify as bidders, and ensures that the organizations that are dealt with have good records/ are financially sound etc. The PQQ tends to focus only on past performance and not on the bidder’s proposals, which are not submitted until a later stage. The PQQ performs the dual role of reducing the number of tenders to a manageable size.

F. Invitation to Tender
Organisations selected under the PQQ may be invited to tender, this is the next stage in the process. Further documentation is usually issued at this stage to clarify the process that bidders will need to follow. Bidders then submit their full tender within the EU timescales. Bidders may also wish to clarify certain parts of the specification with the PCT, so the PCT should have a designated contact to hand whom bidders can contact and receive a response. It is wise to record all of the questions and responses in a database, and to copy in all registered so as to demonstrate that no tenderer has been discriminated against. 

Tenders will be dispatched and tenderers will be given time to complete the documentation and return it to the PCT in accordance with the EU timescales. 

G. Close of Tenders
Tenders must be returned by the closing date and in conformity with Brent PCT’s Standing Financial Instructions (SFIs). These set out the rules on the opening and recording of tenders.

H. Tender Evaluation
Prior to the dispatch of the tender documentation to bidders, an evaluation team should have been appointed and time booked for the evaluation process. The size and competence of the evaluation team will depend upon the size, value and complexity of the contract. The evaluation of the contract will be based upon pre-determined criteria which has been set out by the PCT in the tender documentation. 

For clinical services, the criteria will reflect the Most Economically Advantageous Tender methodology, which reflects price and quality. A number of price and quality measures should have been worked up in the evaluation criteria, and points scores for each area together with the relevant weightings for price and quality. The tendering panel should evaluate and score against these criteria.

I. Appointment of a Preferred Bidder and Invitation to Negotiate
This is where the Panel determines which bidder it wishes to contract with. This must be based upon the score under from the tendering panel and the evaluation criteria. If the way the tender was evaluated did not reflect the evaluation document, this could provide a basis for legal challenge. There is a 10-day stand-still period after notifying bidders of the appointment of the preferred provider (sometimes referred to as the Alcatel stand-still period) in which rejected bidders can challenge the PCT. Contract negotiations then commence with the preferred bidder. Sometimes it is wise to keep another bidder as a reserve in case contract negotiations do not work out with the preferred bidder. 

J. Notification to Bidders
Bidders will need to be notified of the outcome of their bid. The notification of the preferred bidder and to unsuccessful bidders should take place simultaneously. Feedback to unsuccessful providers should be offered as good practice.

K. Invitation to Negotiate Stage
The purpose of this stage is to establish that both parties are happy with all of the terms of the contract, or possibly to obtain an improvement in content in circumstances which do not put the other tenderers at a disadvantage, distort competition or affect adversely trust in the competitive tendering process.

It is preferable not to undertake any post-tender negotiations unless these are strictly necessary as these can tend to give grounds for legal challenge if they are not conducted properly. An obvious example of a post-tender negotiation that would put other tenderers at a disadvantage is the preferred bidder being selected on the basis of lowest cost and then asking to revise the cost upwards during the negotiation stage. 

The European Commission has issued the following statement on post-tender negotiations:

“…in open and restricted procedures all negotiation with candidates or tenderers on fundamental aspects of contracts, variations in which are likely to distort competition, and in particular on prices, shall be ruled out; however, discussions with candidates or tenderers may be held but only for the purpose of clarifying or supplementing the content of their tenders or the requirements of the contracting authorities and provided this does not involve discrimination”

At the end of any post-tender negotiations, the bidder is invited to submit their best and final offer.

L. Panel Evaluation of Best & Final Offer

If a post-tender negotiation has been sought, the Panel should meet again to approve the bidder’s best and final offer and a decision made to appoint the bidder. The PCT would need to follow its standing orders to approve the contract and it may need to be approved by the PCT Board, depending on the contract value. Some very large contracts may require approval by the SHA.

M. Contract Award Notice

A contract award notice would need to be issued in the European Journal once the contract has been awarded. 

An outline of the tendering process together with the associated Part A timescales has been inserted into Appendix 4.

4.0
Stages in a Streamlined Part B Process

A. Preparation of Tender Documentation

The tender documentation should be got ready at this stage, including the Pre-Qualification Questionnaire, the Memorandum of Information (MOI), the specification and the evaluation matrix.

B. Advert

The advert does not have to go into the European Journal as this is not required by the regulations. There should be a sufficient degree of advertising to ensure competition. The Competition Rules state that all Part B services should be advertised on the Department of Health’s procurement portal (Supply2health) and the PCT may also wish to advertise on its own website. This would be sufficient accessible from other EU member states as to meet the requirements of transparency and non-discrimination. The PCT may wish to advertise in trade journals such as HSJ but this is not compulsory. A specific deadline should be provided for registration. This need not adhere to the full EU timescales as long as it is a reasonable period.

C. Bidder open day

The bidder open day is the opportunity to discuss the tender with potential suppliers and inform them of how the process will work.

D. Registration

Bidders who respond to the adverts should be sent the MOI and PQQ, bidder evaluation matrix etc, and the PQQ should be returned to the PCT by a specific date.

E. PQQ*

Bidders complete and return the PQQ by the deadline specified.

The PQQ should be evaluated by the PCT against its benchmark criteria, which should be largely based on the organisation (e.g. turnover, qualifications, records of accounts etc.)  Bidders meeting the benchmark requirements will be invited to submit their full tenders by a specific deadline.

F. Evaluation of PQQ

The PQQ should be evaluated by the PCT against its benchmark criteria, which should be largely based on the organisation (e.g. turnover, qualifications, records of accounts etc.)  Bidders meeting the benchmark requirements will be invited to submit their full tenders by a specific deadline.

Bidders will now have submitted their full tenders. A Panel will now evaluate the bids against the criteria set out in the evaluation matrix on the basis of Most Economically Advantageous Tender (MEAT).

G. Invitation to tender

Bidders are invited to submit their full tenders.

H. Tender Evaluation

Bidders will now have submitted their full tenders. A Panel will now evaluate the bids against the criteria set out in the evaluation matrix on the basis of Most Economically Advantageous Tender (MEAT).

I. Preferred provider

Bidders are notified of the outcome and a preferred bidder is selected.

J. Contract

A contract is negotiated with the preferred bidder.

K. Contract Award Notice
For contracts over the EU threshold, a contract award notice must be published in the Official Journal within 48 days of the award of the contract. 

*If the PCT wished to, it could shorten down the number of stages in the process by combining the questions in the PQQ and the full tender into one stage, so that the Panel only evaluates the bids once.

A timetable for a streamlined Part B process is included in Appendix 5. 

5.0
Where to Advertise

Once it has been determined that a service should be advertised, the PCT should as a minimum place the advertisement on its own website. At the time of writing, the Department of Health has just launched a PCT Procurement Portal called “Supply2health”, on which all procurements should be advertised in addition to the PCT website. In the case of more significant procurements, or those following the Part A procedure, an OJEU advert would be appropriate. Additionally, the PCT may wish to consider placing adverts in trade publications such as the Health Service Journal or the Pharmaceutical Journal (as appropriate) 

5.1
Deciding whether to invest in an existing service or to invest in a new service

The Public Contracts Regulations provide that where a public services contract has been procured and the public body wants the existing contractor to carry out additional work or provide additional services which were not included in the original project initially considered or in the original contract, the public body can negotiate these services with the existing provider provided the following conditions are met:

· The work cannot, for technical or economic reasons be carried out or provided separately from those under the original contract without major inconvenience to the public body; or

· Can be carried out or provided separately from those under the original contract but are strictly necessary to the later stages of the performance of that contract AND the services which the public body wants carrying out are a repetition of the work or works carried out under the original contract

· The aggregate value of the contract cannot exceed 50% of the value of the original contract

If these rules are not complied with, there may be grounds for legal challenge to the PCT.

5.2
Remedies

Enforcement proceedings may be taken by the European Commission against Member States for breaches of European procurement law (which includes breaches committed by government bodies such as the NHS).

A more likely scenario is that legal action may be taken in the English courts by a service provider, challenging a contract award by where the service provider believes that (a) there has been a breach of the procurement rules, and (b) it has suffered or will suffer a loss as a result of that breach. If the challenge is successful, the Court may grant an injunction suspending the award of the contract if the contract has not yet been entered into with the successful bidder. If an injunction cannot be granted, the challenger may claim damages (i.e. money) for the loss that it has suffered. These may be based on wasted bid costs, or an a proportion of the profits it would have made under the contract, where the challenger can show with a sufficient degree of probability that it would have won the contract had the rules been applied correctly.

Additionally, an aggrieved tenderer may also bring a claim based on breach of an implied contractual term, where a contracting authority has failed to abide by the tender process it has issued to tenderers, or where it has not acted in good faith.

6.0
The Contestability Process

In an environment where the NHS is increasingly contracting with private and third sector providers, the PCT may occasionally receive challenges to its decisions or processes. 

The opportunity for providers to have input into the service specification already exists at the start of the process with the supplier engagement meetings. 

Formal complaints or appeals to the PCT’s procurement process should be made in writing to the responsible manager for the individual procurement (this individual will be listed on the procurement documentation). 

Appeals may be made on the basis of a challenge to the PCT’s process or breach of the Rules of Co-operation and Competition. 

The Panel will consist at least of:

· 2 non-executive directors

· One PCT executive director

No member of the Panel shall have been involved with the management of the procurement exercise in question.

If no resolution can be reached, the supplier will be able to appeal to the Chief Executive of the PCT and Chair of the Board.

The supplier has further right of appeal to London Strategic Health Authority and to the National Competition Panel. 

7.0
The Role of the Competition Panel

Further guidance is awaited from the Department of Health on the role of the Competition Panel.

However, it is clearly stated in the Principles and Rules for Co-operation and Competition that the role of the Competition Panel is to provide advice on issues relating to the Competition rules which are referred to it and which cannot be resolved locally. 

Local NHS organisations will also be able to refer for advice on mergers, acquisitions, and joint ventures if it feels that competition is reduced to an unacceptable level as a result.
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APPENDIX 4: PART A TENDER PROCESS AND TIMESCALES
PRE-QUALIFYING STAGE

	
	ACTION
	TIMESCALE

	1.
	OJEU advert published
	Week 1

	2.
	Expressions of interest/ Register to receive the PQQ (35 days)
	Week 4-5

	3.
	Closing date for submission of PQQ responses (21 days)
	Week 8

	4.
	Panel’s evaluation of PQQ and shortlist/ applicants informed of their PQQ outcome (40 days)
	Week 14


FORMAL TENDER APPLICATION STAGE
	
	ACTION
	TIMESCALE

	5.
	PQQ successful applicants are sent the tender pack, specification, draft contract, MOI, Terms and conditions etc.
	Week 15

	6.
	Closing date for applicants to submit their proposals (40 days)
	Week 21

	7.
	Panel’s evaluation of applicant’s proposals.


	Week 23

	8.
	Selection of preferred applicant (+1 in reserve so that competition is maintained)
	Week 23

	9.
	10-day Alcatel stand-still period starts with a notification in OJEU and to all applicants prior to official selection of contractor (10 days)
	Week 25


INVITATION TO NEGOTIATE STAGE
	
	ACTION
	TIMESCALE

	10.
	If there are no challenges within the 10-day standstill period, the ITN is sent to the preferred applicant
	Week 25

	11.
	ITN – clarification meetings to be arranged
	Week 27

	12.
	Applicant to submit their high level proposal and indicative costs
	Week 28

	13.
	Panel’s evaluation and review of proposals received
	Week 29

	14.
	Applicant requested to submit their final and best offer
	Week 30

	15.
	Final Panel’s evaluation of best and final offers
	Week 31

	16.
	Decision made to appoint
	Week 31


APPROVAL AND CONTRACT AWARD STAGE
	
	ACTION
	TIMESCALE

	17.
	Approval by PCT Board
	Week 33

	18.
	Submission to SHA for secondary approval
	Week 35

	19.
	Contract Award
	Week 35

	20.
	Service Commencement
	Week 39


	1.
	Advert in Supply2health
	Week 1

	2.
	Expressions of interest/ registration to receive the PQQ
	Week 3

	3.
	Closing date for submission of PQQ responses
	Week 5

	4.
	Panel’s evaluation of PQQ
	Week 6

	5.
	Successful PQQ applicants sent full pack for completion. Unsuccessful applicants informed of outcome.
	Week 7

	6.
	Closing date for submission of full tenders
	Week 9

	7.
	Panel evaluates tenders and selects preferred bidder. Feedback for unsuccessful bidders
	Week 10

	8.
	Contract negotiation commences with preferred bidder
	Week10-12 

	9.
	Contract award
	Week 12

	10.
	Contract award notice
	Within 48 days of contract award.


APPENDIX 5: STREAMLINED PART B TENDER PROCESS AND TIMESCALES

Note that the PQQ stage could be combined into a single stage with the submission of the full tender if desired. If there are a large number of applicants a PQQ may be more appropriate so that the Panel does not have to sift through the full tenders of every applicant. 

APPENDIX 6: BRENT TPCT WILLING PROVIDER POLICY

1.0
Introduction

There are four main procurement routes that a PCT can take in the commissioning of new services:

1. Developing services through primary medical services contract models (for

example a LES).

2. Using the ‘Any Willing Provider’ model as defined in Practice Based Commissioning: Practical Implementation

3. Using the competitive quote process for those schemes which comply with the

limits within the PCT Standing Financial Instructions.

4. Putting a service out to tender. Depending on the type of service, this could require a Part A process under the Public Contracts Regulations 2006 or a less onerous Part B process.  The scale of the tender process will need to be proportionate to the type of service being commissioned, the contract value and the corporate or clinical risks associated with the service.

This paper outlines the procedure to be used when the service is to be

commissioned using the ‘Any Willing Provider Model’. 

2.0
The ‘Willing Provider’ model

“Any Willing Provider” is referred to by the Department of Health in the context of services set up through Practice Based Commissioning. However, its remit may extend further than this. The AWP guidance states that this model applies to any “routine elective service”. Since April 2008, freedom of choice has applied to these services. 

The key objectives of the any Willing Provider model are:

· To provide patients with greater access to elective, diagnostic and enhanced

or specialist primary care services within community settings;

· To improve the choice of services available to patients; and

· To deliver high quality affordable and value for money community based

services

· To provide a mechanism to PCTs that enables them to satisfy the European procurement rules without needing to resort to a complex tendering procedure.

· To encourage competition between providers within a service as a mechanism of driving up quality

3.0
Principles of Any Willing Provider

According to DH, the AWP model is a mechanism whereby PCTs advertise services and then accredit suppliers who apply to provide them against minimum standards set by the Healthcare Commission. Contracts can then be offered to a range of providers for the same service, but these contracts will not provide any guarantee of activity volume or payment. The providers will be added to local choice menus and patients will be referred to the services on the basis of free choice. When patients are referred to a service, the provider will be paid on an item of service basis that reflects its level of activity. 

The providers will be reviewed on a regular basis by the PCT and new providers given the opportunity to tender and be added to the choice menu at regular intervals. Because a monopoly contract is not being awarded to any provider and there is fluidity in which organization can provide it, this method or procuring the services satisfies the European procurement rules and means that a formal tendering process is not required. However, the process has some components in common with tendering, such as assessing applicants against criteria and awarding contracts.

The AWP process will comply with EU Treaty principles in this process. These are:

· Transparency

· Proportionality

· Non-discrimination

· Subsidiarity

In practice, this means that all procurements should be fair, open and transparent, ensuring that potential providers meet the appropriate competencies, quality and safety standards for provision. 

Procurements will be conducted on the basis of the most economically advantageous o All procurements should be fair, open and transparent

• Potential providers will be subject to scrutiny to ensure appropriate

competence, quality and safety standards

• Procurement will be conducted on the most economically advantageous

offer basis, where value for money (not solely price) is taken into

account

4.0
Scope of Any Willing Provider

PBC: Practical Implementation states that tendering will normally only be required when the intention is to create a monopoly and that contracts for single providers should only be awarded in exceptional circumstances. Therefore, the preference for PCTs should be to procure routine elective services under the “Any Willing Provider” model as frequently as possible. However, there are a number of reasons why the AWP model might not be appropriate or practical in the circumstances. These reasons could include:

	· Achieving economies of scale (if a relatively small service is being offered, the cost of providing the service may be higher if a number of small-scale services are in operation rather than one large service)

	· Contract management of a large number of providers is more difficult for the PCT to administer than for one service provider

	· There may only be a very small number of providers available in the market for a particular service

	· It may not be realistic in the case of some new services to expect the provider to invest in the set-up costs of the service if no contract value is guaranteed. If services are already being provided to other organizations by the provider this may be less of an issue.


5.0
Planning

The PCT will benchmark the costs of providing the service locally and nationally to establish what tariff the service could be provided for. The service may consist of several types of activity which would each need their own tariff. The payment structure of the contract will be strictly activity based, and the contract will provide a mechanism for negotiating annual uplifts reflecting inflationary pressures. 

A meeting with potential providers of the service may help shape ideas for the provision of the service and help the PCT understand how much funding they will require to provide the service.

Some services may be equivalent to those provided in secondary care under the PbR tariff. In these cases, national guidance states that these services should be offered at the tariff rate, except for outpatient services which can be provided at a local tariff rate. There is often a potential for cost savings by providing outpatient appointments in the community because the service does not have the same overheads as a hospital. The PCT will not offer differential tariffs between providers of the same service as this is contrary to national policy.

Work will need to be undertaken to devise a suitable contract, which will be sent to all applicant providers at the start of the process. It will be a condition of the process that providers agree to contract on these terms. 

A document outlining the evaluation criteria for the service will be determined and sent to applicants in the Memorandum of Information (MOI) so that this is clear to applicants.

The PCT will need to decide at the outset what the maximum number of providers could be that could be accommodated in the system. This would need to be stated in the documentation.

A scoring plan would need to be developed for scoring the submissions of providers against the criteria.

7.0
The Process

A. The process will start with an advertisement on the PCT website and the Supply2Health procurement portal stating clearly the service being advertised, the closing dates for registration and a brief description of the service and who to contact to register. A reasonable length of time will pass between the date of the advert and the closing date to allow sufficient bidders to respond. The PCT may advertise in other sources in addition to those mentioned above if it so wishes.

B. A memorandum of information should be sent to all of the applicants that requested it. This should include the service specification, the template contract, the MOI, the terms and conditions of the process, and the PQQ. A closing date for the submission of the PQQ should be provided. The PQQ will cover:

	(a) Patient Safety

	(b) Governance

	(c) Provider’s basic details

	(d) Financial information

	(e) Business activities

	(f) References

	(g) Insurance

	(h) Quality Assurance

	(i) Equal Opportunities

	(j) Professional and business standing

	(k) Information Governance

	(l) Care Environment and Amenities

	(m) Health and Safety


C. The PQQs returned will be assessed by the PCT Investment Panel and those that meet the minimum criteria will be invited to the next stage of the process.

D. The providers that have been successful at this stage will be offered to complete a second template which covers areas such as:

	(a) Ability to provide the service specification

	(b) Meeting Standards For Better Health

	(c) Ability to provide the service at the agreed tariff and contract structure

	(d) Confirmation that the provider will agree to the conditions of the template contract

	(e) An indication of how the provider is responsive to the PCT’s vision and strategy, and has considered how it will address health inequalities within the service to be delivered.

	(f) Patient focus, clinical and cost-effectiveness and accessible and responsive care.


The service specification drawn up by the PCT may, in some cases, require aspirational or developmental criteria which the PCT will be expecting the Willing Provider to be working towards, particularly in the domain of Public Health or patient experience.

Potential providers will be expected to demonstrate an ethos of continuous quality improvement and appropriate professional developmental plans to enable this to happen.

At this stage, the applicants will submit evidence for the Accreditation Panel if they are proposing to use any GPwSIs in the service model.

E. A Panel will then evaluate the submitted templates against the evaluation criteria, scoring them as necessary. Since the price will be fixed for all providers, the Panel will be largely evaluating the bidders on quality criteria. Depending on the maximum number of providers that the PCT has determined it can accommodate, those providers with the highest scores will then be selected and given preferred bidder status.

F. If the bidders still wish to take up the offer, contracts will be completed and signed by both parties for a time-limited period. 

G. The contracts will be monitored by the PCT contract monitoring team on an ongoing basis for compliance.

H. At regular intervals (a period of 1 year is suggested), the PCT should review the providers that have been approved to provide the services, and depending upon their contractual performance, may decommission any provider in accordance with the provisions of the contract. The PCT may then wish to recommission providers to bring the number of providers back to the same level it was at before by re-running the above process. 

In any event, no contract shall run for longer than 3 years, at which point all contracts will terminate. Running up to this 3-year date, the PCT will start the commissioning process again (provided it wishes to continue with the service). Existing providers may re-apply to continue providing the service, but new market entrants will be permitted to apply. 

If the service provider proposes to use GPs with Special Interests (GPwSIs), the service and the GPwSIs would need to satisfy the Accreditation Directions 2007 which requires a Panel to accredit the service and GPwSIs against clear criteria such as care pathways and suitable levels of experience in a secondary care environment, clinical training etc. The GPwSIs would need to be accredited before the service can start running and it would need to be a condition of contract that the provider and its GPwSIs must have positive accreditation from the Panel for the service to run.

8.0
Contracts

The contracts used for AWP providers must be time limited and provide suitable break clauses to allow the PCT to terminate the contract if required. Pricing for services should be based upon fixed tariffs to be reviewed on an annual basis. The contract should also make provision for smooth handover if the provider decides to pull out. The contract must never promise any activity volume or payment (without activity being delivered).

Contracts must include clear profiling, referral, conversion rates and expenditure ceilings.

9.0
The Investment Panel

The Investment Panel is the body that will review, score and evaluate the submissions made to the PCT. It will avoid any conflicts of interest by ensuring that no Panel member has an interest in any of the tenders proposed.

The Commissioning Lead will be responsible for ensuring that the Investment Panel has independent, relevant clinical advice, and financial input to evaluate the submissions. The Investment Panel may request clarifications from any of the providers if it so wishes. 

The Investment Panel will select providers on the basis of the Most Economically Advantageous Tenders 

10.0
Maintenance of the Approved List

It is the responsibility of the appropriate service manager to ensure that the approved providers are added to local choice menus and that GPs are informed of the service (although providers may wish to issue their own promotional material, which is fine as long as it complies with the Code of Practice for the Promotion of NHS-funded Services
) It will be the responsibility of the Commissioning Lead to ensure that the contract is monitored with the provider and to make proposals to the Investment Panel on any disinvestments or new investments required.

11.0
Open and Transparent Publication of Prices

There should be open and transparent publication of prices under the AWP model, making them available to all PBC Commissioners.
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ARE THERE ANY GAPS IN THE CARE PATHWAY WHERE NEED IS UNMET?





IS THE SERVICE VALUE FOR MONEY IN TERMS OF COST AND QUALITY?





IS THE SERVICE ACHIEVING THE STANDARDS AGREED IN THE EXISTING SPECIFICATION/ CONTRACT? IF NOT, WHAT ARE THE ROOT CAUSES OF NON-ACHIEVEMENT?





INFORMATICS/ CONTRACT  MONITORING





Review implementation. Has the investment delivered its objectives?





INVESTMENT PANEL





PROCUREMENT





Handover to contract monitoring





Agreeing business case





Decisions on opening up the market





Decision on procurement model





informs





informs





APPENDIX 1: SERVICE REVIEW DIAGRAM





Process restarts





DECISION ON SERVICE MODEL





Outline business case





CONSULTATION & EQUALITY IMPACT ASSESSMENT, FULL BUSINESS CASE





Submit  to panel





CL INICAL 


 ENGAGMENT





Service Review against criteria 





Is the service relevant to the PCT’s Commissioning Strategy?





Consider decommissioning service – consider options





Could the service specification be revised to reflect best practice?





Consider market structure and options for delivery of a new service specification





Are the existing provider(s) capable of delivering the service specification? Do they have a good track record for delivery?





Consider terminating existing contracts and/ or procuring new services (see procurement guidance)











Do the provider(s) have a good track record of delivering agreed contractual standards?
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APPENDIX 3: SELECTING A PROCUREMENT PROCESS FOR PART B SERVICES





PART B SERVICES (HEALTH SERVICES)





IS THERE AN EXEMPTION THAT APPLIES?


Essential public services (e.g. A&E)


Monopoly rights protected via legal instrument


Demonstrable urgency precludes a procurement process


Genuinely only one supplier that can deliver contract


“In-house” contract





Yes





Make appropriate contractual arrangements





Is it an “in-house” contract?





No obligation to tender but consider if it may be good practice to do so





Is the contract relevant to the internal European market?





No obligation for a formal tender but still need to followSFIs





Some form of advertisement and open competition is required





Significant or high risk projects. 


Mirror Part A process





Medium sized projects – Streamlined tendering process





Some routine elective services


Any Willing Provider





No





For small contracts (£20,000 – £74,999) 4  written competitive tenders sought from suitable bidders 


£75,000 - £140,000 6 written competitive tenders sought from suitable bidders








� This can be found at � HYPERLINK "http://www.opsi.gov.uk/Acts/acts2006/ukpga_20060041_en_1" �http://www.opsi.gov.uk/Acts/acts2006/ukpga_20060041_en_1�





� Presentation by Bob Ricketts, Director of System Management and New Enterprise at the Department of Health, 29th April 2008. This may be accessed at � HYPERLINK "http://www.primarycarecontracting.nhs.uk/eventmanager/uploads/updated_bob_ricketts_slides_290408.pdf" �http://www.primarycarecontracting.nhs.uk/eventmanager/uploads/updated_bob_ricketts_slides_290408.pdf�





� The NHS in England: The Operating Framework for 2008/09 Annex D, Principles and Rules for Co-operation and Competition (Department of Health, December 2007, available at � HYPERLINK "http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_081098" �http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_081098�





� Overview and Scrutiny of Health Guidance (Department of Health, July 2003)


� This can be accessed at � HYPERLINK "http://www.opsi.gov.uk/acts/acts2000/ukpga_20000034_en_1" �http://www.opsi.gov.uk/acts/acts2000/ukpga_20000034_en_1�


� Which arises from the Disability Discrimination Act 2005, accessible by web at � HYPERLINK "http://www.opsi.gov.uk/Acts/acts2005/ukpga_20050013_en_1" �http://www.opsi.gov.uk/Acts/acts2005/ukpga_20050013_en_1�


� Which arises from the Equality Act 2006, accessible by web at � HYPERLINK "http://www.opsi.gov.uk/acts/acts2006/pdf/ukpga_20060003_en.pdf" �http://www.opsi.gov.uk/acts/acts2006/pdf/ukpga_20060003_en.pdf�


� i.e. Framework Agreements


� But note section 1.2.12. 


� Teckel Srl v Commune di Viano (1999) Case C-108/98, European Court of Justice.


� Practice Based Commissioning: Practical Implementation (Department of Health, November 2006)


� Code of Practice for the Promotion of NHS-Funded Services (Department of Health, March 2008) 
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