Report to Brent tPCT Board on 25th May 2006

BHH Lift - new schemes at Sudbury and Kingsbury for Brent tPCT.

1.0 Information

1.1. On 5th May 2006 Financial Close was achieved on the Lift scheme proposed for Vale Farm, Sudbury and this report seeks formal ratification of the arrangements that were put in place at short notice to affect this.

1.2. This report also advises of the current position regarding Financial Close on the Stag Lane, Kingsbury proposal and seeks approval to arrangements to close this deal within clearly defined parameters.  It also seeks formal approval of a structured minute of the Board which will make unnecessary the kind of arrangements that had to be put in place to complete the Sudbury transaction.
2.0 Vale Farm, Sudbury

2.1.Approval had been given at the meeting held on 28 November 2005 by the Board at Stage 1 of the Lift process to complete the transaction at Vale Farm, Sudbury if the Stage 2 proposal from BHH Lift Company Limited (“LiftCo”) came within the capping level set of £299m² and SHA approval was obtained and Value for Money confirmed.  The financial model showed that this would occur, with the final price to be determined on completion day dependent upon market interest swap rates. The SHA agreed the Stage 2 submission subject to District Valuer confirmation of Value for Money, which was obtained.   On this basis the PCT moved to financial close and in fact the final Lease Plus Agreement (“LPA”) charge level came out at £294m².  The actual LPA charge was £659,000.  At Financial Close the PCT also transferred the freehold interest in the development site to BHH Lift Accommodation Services Limited (“FundCo”) for £900,000 and made an equity investment into the scheme in the sum of £139,000.
2.2 Although these actions had been approved by the Board the recording of those actions in minute form was insufficient to satisfy the requirements of NIBC Bank, N.V. (the lender under the facility agreement between NIBC, Bank NV and FundCo) and their lawyers.  The next Board meeting was too far away to obtain a new formal minute so it was agreed that use would be made of Standing Order C4.3 powers and an appropriate letter, incorporating the matters that would have been included in a formal minute, was drawn up and signed by the Chief Executive and Chair of the Board, after having agreed this course of action with two Non Executive Directors.

2.3 Attached at Appendix 4 of the proposed draft minute is a copy of that signed letter.  Attention is drawn to paragraphs 5.4 and 6, which confirm the reason for the action, the powers used and the consultation.  It will be noted from paragraph 6 that this matter has to be reported back to the next formal meeting of the Board for ratification.

2.4 RECOMMENDATION
Brent tPCT Board ratifies the approval and execution of the documents relating to Sudbury by the Chair and Chief Executive under Standing Order C4.3 and all other acts done which were necessary to achieve Financial Close on the Vale Farm, Sudbury Lift scheme.
3.0 Stag Lane Kingsbury

3.1 At the meeting held on the 28th November 2005 Board members were advised that revisions to costs and identified risks in developing the Kingsbury scheme meant that agreement was needed to an increased “not to be exceeded” LPA charge of £610,880.  This capping level equated to £332m².  This figure was approved.  The Business case at this figure was then submitted to the SPB (Strategic Partnering Board) and the SHA (Strategic Health Authority)and this was given Stage 1 approval.
3.2 The scheme has been further detailed since receipt of planning consent in December 2005 and a Stage 2 proposal from LiftCo is anticipated within the next few days.  Indications are that the LPA charge will be very close to the capping level and, importantly for Members to note, the financial model is set at the current interest swap rate without any buffer provision, so that any increase in this rate before Financial Close would be an additional cost to the PCT and would increase the LPA charge.  In order to allow the matter to proceed without reference back to the Board should the swap rate increase before Financial Close it is recommended that approval be given to a tolerance allowance of 5% above capping level solely resulting from movement in interest rates from current level of  4.8245%.
3.3 The purchase of the site required for the development from Stadium Housing Association (”Stadium HA”) has not been without its troubles. However the position was reached recently where all outstanding matters were agreed and sale and transfer documents were completed for signing and sealing. Unfortunately, prior to exchange of documents a site survey undertaken by LiftCo revealed the presence on site of plant life that has a root system that could affect buildings and roadways etc.  This new risk will not be covered by LiftCo and any costs associated with removal of the weed (which is a legally notifiable plant form) will have to be borne by the tPCT (and/or Stadium HA).  Currently there is only one plant visible but this next month is the growing season so it is difficult to predict whether this is the full extent of the problem.  No indication can be given of the cost of eradication/removal of this weed at present but it could be a few tens of thousands of pounds.  The matter is currently being considered by all parties and an update on the position will be given at the meeting. In order for this scheme to proceed and the land to be purchased however someone needs to accept the risk and under the present circumstances it is suggested that this is done by the PCT.
3.4 If Members approve continuing with this proposal providing the Stage 2 proposal comes within the capping level then the matter will be submitted to SHA for approval.  This approval is always subject to the receipt of a report from the District Valuer that the proposal is Value for Money.  Equally LiftCo’s Stage 2 submission has to contain a report identifying why the proposal is considered to be Value for Money.  This cannot be regarded as a foregone conclusion as some difficulty was experienced in achieving confirmation on Sudbury that it was VfM and the District Valuer is likely to look long and hard at this latest proposal.
3.5 On the assumption that the scheme is finally proposed within capping limits and approved as Value for Money then it is important for Financial Close that a minute is passed by this Board that is acceptable to the Funders and their lawyers. The recommendation therefore under this section is a minute form for approval that should achieve this.
3.6 Recommendations.
By agreeing to the formal minute in Appendix 1 Board members:
· Approve the completion of this scheme providing it can be concluded within the capping limit set (subject only to an increase in this figure, by up to 5%,through a final higher interest swap rate which the Board accepts is the risk of the PCT)

· Approve the equity investment of £114,000 (or thereabouts).

· Accept that any costs arising from the need to deal with invasive plant life on the site will be met by the PCT as a “one off” cost on the understanding that officers attempt to limit this cost to a minimum.

· Delegate the final figure approval and subsequent matters arising to the Chief Executive, Chair of Board and Director of Finance.

APPENDIX 1

FORM OF FORMAL MINUTE
BRENT TEACHING PRIMARY CARE TRUST

EXTRACT OF MINUTES of a Meeting of the Board of Brent teaching Primary Care Trust (the “tPCT”) held at [  ] on 25 May 2006 commencing at [  ].

Present:
[

]
Apologies:
[

]
In attendance:
[

]
1 Preliminaries

A quorum being present, the Chair declared the meeting open.  It was noted that the meeting had been validly convened in accordance with the tPCT’s Standing Orders.

2 Members’ Interests

The Members of the Board declared their interests in the Scheme (as defined below) and confirmed that they had no pecuniary interest in the Scheme nor any other conflict of interest in respect of the same.

OR

[insert any declaration of interest]
3 Ratification of use of Standing Order 4.3 powers in respect of the Sudbury Scheme

3.1 The Chairman noted that at the meeting of the Board on 24 November 2005, the Board granted Stage 1 approval of the Sudbury scheme under the Brent, Harrow and Hillingdon LIFT programme and resolved to provide the 20% local health economy equity contributions in respect of the Sudbury Scheme (estimated at £139,000) from the net receipts arising from the sale to BHH Lift Accommodation Services of the site relating to the Sudbury scheme.  As a requirement for financial close, the PCT was required (in accordance with the Standing Orders) to provide NIBC Bank, N.V. (the “Lender”) with the minutes of the Board approving the terms of and the transactions contemplated by and approving and authorising its appropriate officers to execute and deliver each of the documents relating to the Scheme. 

3.2 However, as the next scheduled Board meeting was not until 25 May 2006 and it was not possible to hold a Board meeting prior to financial close of the Scheme, with the agreement of the Lender, the Chair and Chief Executive exercised their powers under Standing Order C4.3, namely to exercise powers which the Board has retained to itself within the Standing Orders in the event of an emergency (and, for the avoidance of doubt, the right to exercise the right to exercise powers retained to the Board included the right to approve and authorise items which under the Standing Orders require a resolution of the Board).

3.3 The Chair and Chief Executive consulted two non-officer members, who were in agreement that they could approve, execute and deliver the documents relating to the Sudbury scheme and any documents relating thereto.  The documents were approved, executed and delivered and, in accordance with the PCT's Standing Orders the matter was being reported to the Board at the meeting for ratification. 

3.4 The letter provided as evidence of the exercise of emergency powers is attached at Appendix 3 to these minutes.

3.5 The Board hereby ratifies the approval and execution of the documents relating to Sudbury by the Chair and Chief Executive (and the Director of Finance in relation to the execution of the documents) and all other acts done which were necessary in this respect.
4 Approval of the Kingsbury Scheme

4.1 Purpose of the Meeting

The Chair explained that on 22 December 2004, the tPCT entered into various agreements in relation to the establishment of two companies, BHH Lift Company Limited (“LiftCo”) and its wholly owned subsidiary, BHH Lift Accommodation Services Limited (“FundCo”) to take forward the Brent, Harrow and Hillingdon (“BHH”) LIFT project. The parties now intend to enter into documents in relation to completion of one scheme for the PCT within the BHH LIFT project, namely the new Primary Care centre at the site of the former Roberts Court, Stag Lane, Kingsbury (the “Scheme”).
4.2 The Chair explained that the purpose of the meeting was to approve certain documents in relation to the Scheme and to delegate responsibility for negotiating and finalising documents and the transaction and to approve the financing of the Scheme.
4.3 A list of each agreement or other document to which the tPCT (the “Documents”) will be a party or will sign in relation to the Scheme headed “Documents to be signed by the PCT” is attached to these Minutes as Appendix 2 (the “Documents List”).
4.4 The Board noted that there are a few outstanding issues which are to be resolved to the satisfaction of the Director of Finance and/or Chief Executive of the tPCT for the time being and/or any other Member referred to at paragraph 6.3 in accordance with paragraphs 6.4, 6.5 and 6.6 below prior to financial close of the Scheme, namely: 
4.4.1 The final amount of the Lease payments to be inserted into the Lease Plus Agreement at paragraph 1.1.2 of Schedule 10 for the Scheme provided such amount does not differ from that amount (of £610,880 per annum) approved by the Board at the Board meeting on 25 May 2006, subject to a 5% tolerance allowance solely for an increase in interest rates above 4.8245%.
4.4.2 Satisfactory resolution of the allocation of risk (to be met by the tPCT as a “one off” cost on the understanding that the Authorised Directors attempt to limit this cost to a minimum) for the eradication/removal of invasive plant life at the site.
4.4.3 Approval of the Stage 2 Business Case by the SPB and the SHA

4.5 The Chair asked the Board to note the position in relation to the lease arrangements in relation to the Scheme , in particular, that the capped Lease Plus Agreement charge was to be £610,880.00 per annum (or £332.00 per square metre) plus the cost of utilities and other pass through costs (the “Lease Payments”) and as indicated in paragraph 3.2 of the tPCT report recommending approval of the Scheme (the “Report”) the LPA charge will be very close to the capping level and, the Board should note that the financial model is set at the current interest swap rate without any buffer provision, so that any increase in this rate before Financial Close would be an additional cost to the PCT and would increase the LPA charge. The Chairman stated that the final Lease Plus Payments would not be known until at or around the time of Financial Close of the Scheme and that any Member mentioned in paragraph 6.3 may agree to the final Lease Plus Payments provided such amounts were not  more than 5% higher than the approved capping level.
4.6 The Chair noted that in a meeting of the Board on 24 November 2005, the Board resolved to provide the 20% local health economy equity contributions on the Sudbury and Kingsbury schemes (estimated at £250,000 total, with the contribution for the Sudbury Scheme being estimated at £114,000)
5 Power to enter into the Scheme and the Documents

The Brent Teaching Primary Care Trust Board now confirms that 

5.1 it has considered the Scheme and [the terms of the draft Documents] and concluded that these are in the best interests of the PCT and that it is consistent with the tPCT's statutory functions (including the making of loans pursuant to section 96C of the National Health Service Act 1977 (as inserted by the Health and Social Care Act 2001), its powers under Part III National Health Service Act 1977, Schedule 5A, Paragraph 12 and its powers to provide accommodation under Section 18A(3) of the National Health Service Act 1977) and other obligations for it to enter into the Scheme, substantially in the terms set out in the Documents (as may be amended in accordance with paragraph [6.4] below); 

5.2 The Board notes that section 96C of the National Health Service Act (as inserted by the Health & Social Care Act 2001) as applied to the PCT permits investment in certain companies and  has concluded that the subscription for subordinated debt in FundCo in the amount of £114,000 (or thereabouts) is in the best interests of the PCT.

6 The Board resolves that:

6.1 the entering into of the Scheme by the PCT and the finalisation and execution of the Documents, additional Documents and Further Documentation (as hereinafter defined) by the PCT in accordance with the following resolutions are approved as necessary and expedient for the purpose of and in connection with the exercise of the tPCT's functions;
6.2 in accordance with the PCT’s powers of investment referred to at paragraph 5.2 and following the resolution of the Board referred to in paragraph 4.7, the entering into of further transactions contemplated by the intercreditor agreement dated 22 December 2004 between amongst others, FundCo and the PCT and the subordinated credit agreement to be entered into in respect of the Scheme between the PCT, Partnerships for Health Limited, GSL Joint Ventures Limited, Babcock & Brown Investment Holding Pty Limited and FundCo, under which the PCT will subscribe for subordinated loan notes in FundCo in an estimated amount of £114,000, are approved;
6.3 to facilitate the closing of the Scheme, any two directors, whose signature is set out in Appendix 1 (the “Authorised Directors") or in the event that either of the Authorised Directors is unavailable the other [plus one other director], be and are hereby authorised to do (subject as aforesaid) all acts or things considered by them to be necessary or desirable in connection with or arising out of the Scheme including, without limitation, the following:

6.3.1 to negotiate, finalise and approve any amendments to the drafts of the Documents;

6.3.2 to negotiate, finalise and approve any additional Documents;

6.3.3 to negotiate, approve any other agreements, deeds, notices, forms, letters or other documents to be entered into pursuant to the Documents and/or the additional Documents (the “Further Documentation"), which they consider necessary or desirable in relation to the Scheme;
6.3.4 to agree the final amount of the Lease Payments for the Scheme provided that such amount does not differ by more than 5% to the yearly figure noted by the Board in paragraph 4.5 above; and
6.3.5 to resolve the Outstanding issues in paragraph 4.4 to their satisfaction prior to financial close of the Scheme as evidenced by their execution (in accordance with paragraph 6.3) of the relevant documentation at financial close.
6.4 any one of the Authorised Directors be and is hereby authorised to execute (save for where execution as a deed is required in which case the paragraph 6.5 shall apply) any of the Documents, the additional Documents and/or the Further Documentation on such terms as he sees it and such decision will be binding on the tPCT;

6.5 any one of the Authorised Directors or any solicitor in the firm of Mills & Reeve be and is hereby authorised to initial any changes to the Documents following signature by the authorised signatories of tPCT and to certify copies of the relevant engrossed documentation;

6.6 where necessary the Common Seal of the tPCT be affixed to the Documents, any additional Documents or Further Documentation and that any two of the Authorised Directors be and are hereby authorised to attest the affixation of the Seal and approve the final form of the relevant Documents on such terms as they see fit, and such decision and execution will be binding on the tPCT; and

6.7 specimen signatures be provided by all of the Authorised Directors as set out in Appendix 1.

	
	
	

	Signed by Chief Executive
	
	Name in block capitals


	
	
	

	Signed by Chair
	
	Name in block capitals


APPENDIX 1
AUTHORISED DIRECTORS

The following persons shall be authorised signatories pursuant to the tPCT’s Standing Orders to authenticate the affixing of the common seal of the tPCT to any of the documents necessary to complete the Scheme:  

Chief Executive:



………………………………………………

Chair:





………………………………………………

Director of Finance
………………………………………………

	
	
	

	Signed by Chief Executive
	
	Name in block capitals


	
	
	

	Signed by Chair
	
	Name in block capitals


	
	
	

	Signed by Director of Finance
	
	Name in block capitals


APPENDIX 2
DOCUMENTS TO BE SIGNED BY THE PCT
1
The Lease Plus Agreement to be entered into between FundCo as landlord (the "Landlord") and the tPCT

2
The Lender's Direct Agreement to be entered into between BHH HoldCo Limited ("HoldCo"), the Landlord, the Lender and the tPCT

3
The Independent Certifier Appointment to be entered into between the PCT, the Landlord, the Lender and the [Independent Certifier]
4
Collateral Warranty from [Architect] in favour of the PCT

5
Collateral Warranty from [Mechanical and Electrical Engineer] in favour of the PCT

6
Collateral Warranty from [Planning Supervisor] in favour of the PCT

7
Collateral Warranty from [Construction Contractor] in favour of the PCT

8
Property Sale Agreement

9
Transfer

10
Collateral Warranty between [Balfour Beatty Construction Limited], FundCo, LiftCo and HoldCo (as appropriate) and the PCT

11
The Subordinated Credit Agreement between the PCT, Partnerships for Health Limited, GSL Joint Ventures Limited, Babcock & Brown Investment Holding pty Limited and FundCo

APPENDIX 3
STANDING ORDER 4.3 LETTER


