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Claims Policy and Procedure

1
INTRODUCTION

This policy details procedures if a clinical negligence / employer / public liability / property claim is received.  It identifies key persons in the process.

2
RESPONSIBILITY FOR CLAIMS MANAGEMENT

2.1
Board responsibility

The Chief Executive is the Board member with overall responsibility for clinical negligence / employer / public liability / property claims handling and related issues.
2.2
Operational responsibility

The Head of Clinical Governance, who acts as Claims Manager for the Trust, and is a member of the Association of Litigation and Risk Managers (ALARM), has overall responsibility for the conduct and control of all claims and claims documentation and for notifying claims to the NHS Litigation Authority.  The Head of Clinical Governance reports to the Director of Nursing, Quality and Clinical Governance.  The Head of Clinical Governance also liaises closely with the Director of Finance.

3
NHS LITIGATION AUTHORITY  

The NHS Litigation Authority (NHSLA) is a Special Health Authority, responsible for handling negligence claims made against NHS bodies.  Created in 1995, its main functions were to administer Schemes under which NHS bodies could pool their clinical negligence liabilities and to promote high standards of risk management in the NHS.  Since then its work has expanded to include Schemes and Risk Management Standards for non-clinical liabilities, as set out below.

3.1
Clinical Negligence Scheme for Trusts (CNST)

The CNST is a voluntary “mutual” administered by the NHS Litigation Authority which deals with claims for clinical negligence (i.e. injuries to patients as a result of treatment) arising on or after 1st April 1995.


The tPCT will be indemnified for the full cost of clinical negligence claims provided the CNST guidelines [April 2002] are followed.

The tPCT pays an annual contribution as a member of the scheme.  

3.2
The Existing Liabilities Scheme (ELS)
The ELS is also administered by the NHS Litigation Authority, and provides funding for clinical negligence claims arising before 1st April 1995.

No contributions are payable [c.f. CNST] providing the ELS guidelines are followed. 

3.3
Liabilities to Third Parties Scheme (LTPS)
The Trust is a member of the NHSLA Risk Pooling Scheme for Trusts.  LTPS is administered by the NHS Litigation Authority and deals with employer (injury to staff at work) / public liability (injury to patient or member of public, not as a result of treatment or damage/loss of property) claims arising on or after the tPCT’s membership of the scheme from 1 April 1999.  Membership is voluntary. The tPCT pays an annual contribution to the scheme as well as an excess of £10,000 for each employer liability claim and £3,000 for each public liability claim.

3.4 Property Expenses Scheme (PES)

The PES is administered by the NHS Litigation Authority, under the Risk Pooling Scheme for Trusts, and deals with property claims (damage to tPCT buildings or theft of tPCT property) arising on or after the tPCT’s membership of the scheme from 1 April 1999.  Membership is voluntary. 

The tPCT pays an annual contribution to the scheme as well as an excess of £20,000 for each PES claim.  

3.5 Insurance Companies

Employer / public liability and property claims prior to 1 April 1999 are likely to involve the tPCT’s private sector insurers.

4 DEFINITION OF A CLAIM

The tPCT recognises a claim as:

An allegation of negligence and/or a demand for monetary compensation made following an adverse incident which carries a significant risk of litigation for the tPCT.

This includes complaints leading to claims, notification of serious adverse events, incident reports generated by risk management processes any of which represent a significant litigation risk, requests for the disclosure of medical records.
5
ACTION ON RECEIPT OF A CLAIM

Staff should report immediately to the Head of Clinical Governance any verbal or written intimation of a claim against the tPCT made by a member of staff or the public.  Notification of a claim may occur in a number of ways, as set out above, but most commonly: -

5.1
Letter requesting disclosure

The most common route is to receive a letter from solicitors acting on behalf of the claimant requesting disclosure of documents, e.g., medical records, occupational health records, personal files etc. The letter should be passed immediately to the Head of Clinical Governance at the Wembley Centre for Health and Care. A fee is charged in accordance with the Data Protection Act 1998 for the supply of copy documents.   Only copies of records should be sent out.  If posted they should be sent by Recorded or Special Delivery, to ensure confidentiality and safety of the records.   Notes must be released within 40 days.  In the event that it is impossible to provide records within 40 days, a letter of explanation shall be sent to the person requesting the notes.

In all cases, a check must be made that the patient’s consent to disclosure of the records has been obtained.  If not, a letter is sent to the solicitors, asking them for written consent from the patient.

For a negligence claim which includes a claim for personal injury, the limitation period is usually 3 years from the date on which the cause of action accrued (i.e. the date of the accident or injury), or, from the date of knowledge, if later.  Where a person is under a disability (a child or a person of unsound mind) s/he may bring a claim up to 3 years from when s/he ceases to be under a disability.   Reportable claims must be reported to the NHSLA within 2 months of the request for disclosure, on the basis of the information to hand at the time, irrespective of whether the preliminary analysis and concluding report are finalised.   

5.2
Letter before action
In this case, a letter is received from solicitors giving notice of a possible claim for clinical negligence or employer / public liability. As with disclosure requests, any such letters must be sent immediately to the Head of Clinical Governance who will acknowledge receipt within seven days.

5.3
Solicitors’ “Letter of Claim” or service of a Claim Form
There are critical time limits for responding to these documents and the Head of Clinical Governance must be notified immediately by phone or fax if either is received as Letters of Claim and Proceedings must be notified to the NHSLA immediately.

6
CLAIMS GRADING

All claims must be given a severity grading by the Head of Clinical Governance, using the Risk Assessment Tool as at Appendix 1.  The grades on the severity grading chart correspond to those of the likelihood/impact section of the tPCT’s Risk Quantification Matrix.

7
CLAIMS INVESTIGATION  

7.1
The Head of Clinical Governance will notify the Executive Director responsible for the directorate of a claim/potential claim requiring investigation.

7.2      The Executive Director may appoint a manager to investigate the claim and 

           undertake a Root Cause Analysis.   For guidance on investigation and Root 

           Cause Analysis please refer to the Brent tPCT Policy for the Reporting and 

           Management of Incidents (Appendix 10, page 51). The  investigation / analysis 

           will incorporate a full account of the incident, identifying all the relevant individuals 

           and documentation involved.  If any external agencies are involved they will 

           receive guidance and will  be invited to be involved in any investigation.  The 

           Executive Director/manager  will be responsible for ensuring  that this is done.  

7.3       On completion of the investigation, the appointed manager will provide details to 

           the Head of Clinical Governance, who will direct all further investigations and 

           notify the NHS Litigation Authority under the CNST / ELS / LTPS / PES, where 

           appropriate. 

           Whether or not a telephone call has been made to the NHSLA, a written 

           notification of a property claim will be made to the NHSLA as soon as possible.

           For Employers and Public Liability Claims, a copy of the solicitor’s letter will be 

           sent to the NHSLA within five working days.  Wherever, possible this will be 

           accompanied by a copy of the incident form.

           Documentation sent to the NHSLA when reporting a clinical claim/potential claim 

           includes:

i) covering letter supported by the preliminary analysis

ii) CNST report form

iii) copies of correspondence from Claimant or Claimant’s solicitor

iv) copies of any adverse incident Report Form and investigation

v) copies of comments obtained from staff as part of preliminary analysis

Documentation sent to the NHSLA when reporting an LTPS claim/potential LTPS claim includes:

i) covering letter clearly indicating a new notification

ii) completed LTPS form

iii) copies of correspondence

iv) any prior correspondence e.g. complaint

v) all reports of investigations into incidents

vi) copies of comments from staff

           For employers’ and public liability claims, the Head of Clinical 

           Governance should attend any site inspections with the NHSLA’s claims 

           investigator.

7.4 The Head of Clinical Governance will make arrangements to keep in touch with all the individuals concerned until the claim is resolved.  

7.5
The flowchart for handling claims is at Appendix 2.

8
REPORTING TO EXTERNAL AGENCIES


The Head of Clinical Governance will follow the procedure for reporting to external agencies as set out in the tPCT’s Policy for the Reporting and Management of Incidents (Incident Management Policy).

           Where foul play is suspected the Director of Nursing, Quality, Clinical Governance will advise if the Police should be informed.

           Where Health and Safety issues arise, and the matter has not been previously reported, the Risk Manager and Director of Human Resources, who has responsibility for Health and Safety matters, will advise if the matter should be reported to the Health and Safety Executive or the National Patient Safety Agency.

9
SETTLEMENT OF CLAIMS

9.1 The final decision as to whether to defend or settle a claim will be made by the 

            NHS Litigation Authority or, where appropriate, an insurance company.  In 

            reaching this decision, due account will be taken of all the circumstances of the

            case.  The Trust is usually given the opportunity to comment on major decisions.

           The Trust remains the legal Defendant, and therefore an authorised officer at the 

           Trust must sign any documents that are to be submitted to the courts.

            If a claim is considered to be defensible, it will be defended and will not be 

            settled simply for the sake of expediency. 

9.2 All decisions whether to settle a claim of doubtful merit will be based on an 

           assessment of the risks of losing at trial and the cost of continuing to defend the 

           claim. 

9.3 Once a claim has been concluded, the tPCT should be given a closure document giving a breakdown of costs and damages.

10
REPORTS TO THE BOARD

Quarterly claims reports will be submitted by the Head of Clinical Governance to the Clinical and Corporate Governance Committee, as part of the Complaints, Compliments and Claims reports.  These in turn, are sent with the group minutes to the next Board meeting.  Every six months the Complaints, Compliments and Claims reports are also submitted direct to the Board.  The Clinical and Corporate Governance Committee will have an overview of claims handling on behalf of the Board.

11
CLAIMS DATABASE

The Head of Clinical Governance will maintain a database of claims, on the complaints/ incident / accident reporting system database (Prism). This will allow the value of claims to be estimated and trends to be mapped, as well as providing relevant and timely information as required by the Board, NHSLA and Department of Health.  Due regard will be paid to the confidentiality of data relating to individuals.

12
ACTIONS ARISING FROM CLAIMS

12.1
The information arising from claims is used in the same way as that obtained 
in complaints, to highlight areas for improvement.

12.2
The Head of Clinical Governance will liaise with the Executive Directors and senior managers, on issues arising from claims affecting clinical governance and risk management. 

12.3 Follow up action to prevent a recurrence of the events giving rise to a claim and the general dissemination of any lessons to be learned will be the responsibility of the Executive Directors and the Head of Clinical Governance. 

13.0 Other types of claim

13.1 Employment Law

There are claims by staff or former members of staff for breaches of employment law, such as unfair dismissal, or discrimination.  The Human Resources Department handles all such claims and anyone receiving a claim must forward it, unanswered, to the Director of Human Resources.

All  disciplinary hearings could result in an employment law claim, and should be subject to a risk assessment to determine whether there is potential for a claim.

13.2 Miscellaneous claims

Occasionally, the tPCT will receive a claim that is outside the main categories.  The Head of Clinical Governance will discuss the claim with the relevant Director and will, if necessary, seek advice from the tPCT solicitors, as appropriate, to determine a course of action.

14.0 Further General Information

14.1 Requests for reports from solicitors

A solicitor may approach a healthcare professional to provide a report about a patient or member of staff in one of two circumstances:

i) where there is a claim against the Trust

ii) where there is s claim against a third party

Requests for reports can relate to patients, or be about a member of staff, if it is a member of staff who is making a claim.

Requests concerning claims against the Trust should be made via the Head of Clinical Governance.

If the claim is not against the Trust, a report can be requested directly from the relevant healthcare professional or manager.  The request will often come to the Head of Clinical Governance who will pass it on to and liaise with the appropriate clinician.  The request from the solicitors must include signed authorisation from the person whom the report is about.  The healthcare professional/manager may prepare the report but must always be aware that the report could be used in subsequent court proceedings and will be disclosed to the Claimant and other parties.

The duty of the person writing the report is to the Court and the contents of the report must be factual.  The writer must be comfortable confirming the contents of the report under oath in the witness box if so required.

The Head of Clinical Governance can obtain legal advice from the Trust’s solicitors to help support any member of staff with this process.

Media Interest

At any stage, a claim or potential claim may generate media interest.  The Head of Clinical Governance and Director of Nursing should work closely with the Press and Communications Department on all such claims.  Draft press statements will be agreed with the Chief Executive. 

Links to other policies

The Claims Policy should be read in conjunction with the tPCT’s other related policies, which include:

· Risk Management Strategy and Policy (03/2005)

· Complaints Policy, Procedure, Protocols and Guidance for Staff (01/2005)

· Policy for the reporting and management of incidents (Incident Management 

· Policy). (01/2004)
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Patricia Atkinson, Director of Nursing, Quality and Clinical Governance

APPENDIX 1

Risk Assessment Tool

	Level of Risk



	
	Most likely consequence (if in doubt grade up, not down)



	Likelihood of occurrence
	None (1)
	Minor (2)
	Moderate (3)
	Major (4)
	Catastrophic (5)

	Rare (1) (not expected to occur/recur)
	1
	2
	3
	4
	5

	Unlikely (2) 
	2
	4
	6
	8
	10

	Possible (3)
	3
	6
	9
	12
	15

	Likely (4)
	4
	8
	12
	16
	20

	Almost certain (5)
	5
	10
	15
	20
	25


Risk Key

	Red (15-25)
	High risk

	Amber (8–12)
	Moderate risk

	Yellow (4–6)
	Low risk

	Green (1-3)
	Very low risk


The above four categories of risk provide an initial prioritisation for management action. The precise timing of actions will be set out in the Action Plan. In general, the four categories of risk will be treated as follows: 

Further Action Required Based on the Risk Grading

	Risk Level
	Further Action
	By Whom

	High (RED)
	Significant risk:

· Immediate action required

· Director must be informed and he/she to take responsibility for immediate action planning

· Report to Board identifying treatment options (use action plan template)

· Quarterly report to the Board monitoring progress on treatment action plans
	Director

	
	
	

	Moderate (AMBER)
	· Urgent senior management attention required

· Agree action point within 1 month with deadline for completion of no more than 6 months

· Report to Clinical & Corporate Governance Committee (CCGC) identifying treatment options

· Quarterly report to CCGC monitoring progress on treatment action plans
	Senior Management

	
	
	


	Low (YELLOW)
	· Specific responsibility for risk assessment and action planning must be allocated to a named person

· Deadline for completion will be within 6 to 24 months and will depend on resource availability

· Discuss whether any further action should be taken to reduce future risk


	Team Leaders

	
	
	

	Very Low (GREEN)
	Acceptable Risk.

· Can be managed by routine procedures

· Record on risk register

· Inform all appropriate stakeholders


	All staff

	
	
	



APPENDIX 2

Claims Flow Chart

Letter from solicitor received

by first employee


Head of Clinical Governance


                                   Investigating Officer


Director of Nursing, Quality, Clinical Governance 


 Chief Executive


             Head of Clinical Governance


        tPCT Board                              

                                



 NHS Litigation Authority

APPENDIX 3

Civil Procedure Rules/CPR 1998

The Woolf report introduced these Rules which came into force in April 1999.  They are a new procedural code, with the overriding objective of dealing with cases justly, speeding up and simplifying the process of seeking redress for civil claims.  This includes, so far as practicable, ensuring that the parties are on an even footing, saving expense and dealing with cases in ways that are proportionate to the amount of money involved, the importance of the case, the complexity of the issues and the financial position of each party.

The protocols require that::

· Records are disclosed within 40 days in accordance with the Data Protection Act 1998

· A letter of claim is acknowledged within 14 days

· A detailed and binding response to a letter of claim is given within 3 months

· Disclosure statements certify that the search for documents has been carried out to the best of the signatory’s ability

· Statements of Truth are signed on all documents submitted in connection with the claim, including the Defence and witness statements

Pre-Action Protocols /PAP 

These are intended to be an important aspect of the CPR 1998.  The Clinical Negligence PAP must be followed in CNST case, and the Personal Injury PAP must be followed in LTPS cases.  Failure to comply with the pre-action protocol can result in a Court Order being issued to secure the release of the relevant documentation.
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